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SUPREME COURT OF THE STATE O F  NEW YORK 
COUNTY OF NEW YORK: IAS PART 55 
-----------------_--__________l__l____ X 
In the Matter of the Application of 

JEFFREY SOLOMON and 
ZANE and RUDOFSKY, 

Petitioner, 

Index No. 109661/06 

-aga ins t -  *I - 

CITY OF NEW YORK, and PATRIfl 
LANCASTER as Commissioner o 
Bu i 1 d ings  o f the C i t y  o f N e $ 7 6 t , S ; ; ~ , R ~ ~ ~ ~ ~ ~ ~ ~ ~ '  1- ,-' % 

%1: r bring 

W 

JANE S .  SOLOMON, J. : 

P e t i t i o n e r s  J e f f r e y  Solomon and Zane and Rudofskq 

this Article 7 8  proceeding, seeking: (i) an order  directing 

respondents t o  p r o v i d e ,  for i n  camera i n s p e c t i o n  by  the court, 

documents responsive to petitioners' Freedom of Information Law 

( F O I L )  requests t h a t  were withheld by respondents; (ii) an order 

directing respondents either to promulgate r u l e s  of  procedure t o  

govern  Master Electrician Licensing Board (MELB) hea r ings ,  as 

assertedly requi red  by New York C i t y  Charter (Charter) 5 1046 

(b), o r  to grant Solomon's application for a master e lec t r i c i an  

license without  a further hearing by t h e  MELB; and (iii) an order 

b a r r i n g  MELB from investigating whether Solomon was adequately 

supervised by a master electrician for t h e  requisite time, and 

d i r e c t i n g  respondents and MELB to consider o n l y  Solomon's 

character and fitness as an applicant. 

Toward the end of 2001, Solomon applied to respondent 

New York C i t y  Department of Buildings (DOB) f o r  a license as a 
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master electrician. By l e t t e r  dated December 29, 2 0 0 3 ,  

respondent P a t r i c i a  Lancaster, as Commissioner of Buildings of 

the City of New York, denied  Solomon's application. Solomon 

challenged t h a t  denial in an Article 7 8  proceeding. By order and 

judgment, dated October 5, 2004,  the c o u r t  (Abdus-Salaam, J . )  

g r a n t e d  t h e  petition, on the grounds that the MELB t h a t  had 

denied Solomon's application l acked  a quorum, and t h a t  one of its 

members, who was an o f f i c i a l  of IBEW, Local 3, had a conflict of 

interest, inasmuch as he was i n  competition with Solomon, who was 

a principal of a nonunion shop. Justice Abdus-Salaam directed 

that a n y  new MELB considering Solomon's application not include a 

member of any electrical woIker's un ion .  By orde r  dated June 3 0 ,  

2 0 0 5 ,  t h e  Appellate Division, First Department, modified Jus t i ce  

Abdus-Salaam's o r d e r  by p r o v i d i n g  that no o f f i c i a l  of an 

electrical worker's union ,  rather than no member of such  a un ion ,  

s h o u l d  sit as a member of a new MELB considering Solomon's 

application, and otherwise affirmed the order. bt t  ey of Solorn OQ 

v Lanca s t e q ,  19 AD3d 334 (1st Dept 2 0 0 5 ) .  

Therea f t e r ,  Zane and Rudofsky, a c t i n g  on behalf  of 

Solomon, made a written request to the DOE records access 

of f i ce r ,  pursuant to FOIL, f o r  records pertaining to Solomon, and 

requested from the assistant genera l  counsel of DOB, who chairs 

t h e  MELB, a copy of t h e  rules of procedure governing MELB 

h e a r i n g s ,  a s  well as an opportunity to review DOB's entire f i l e  

on Solomon. In t h e  course of f u r t h e r  correspondence, t h e  MELB 

chair wrote t h a t  "there are no promulgated r u l e s  of procedure 
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governing t h e  Board's meetings," and DOE3 provided Zane and 

Rudofsky with a number of documents, but w i t h h e l d  others, 

characterizing groups of t h e  withheld documents as covered by one 

or another  FOIL  exemption, without any discussion of i n d i v i d u a l  

documents. 

The f i r s t  branch of the petition w i l l  be granted. It 

is established t h a t  an  agency subjec t  to FOIL has the "burden of 

demonstrating t h a t  the requested material f a l l s  squarely within a 

FOIL exemption by a r t i c u l a t i n g  a particularized and specific 

justification f o r  denying  access." Matte L of C a D i  tal New spapers 

P i v .  Q f Hearst C o m .  v Bur= , 67 NY2d 562, 5 6 6  (1986); also 

Matter o f Gould v N e w  York C i t v  P o l  i c e  Dent., 8 9  N Y Z d  267 (1996). 

A mere recital of the "statutory phrasing of an exemption [is] 

insufficient to establish the requirement of particularity." 

M t  a ter of D JL Restaurap t C o  xx, . v D  w a r t q g n t  of Qui3 dinas Q f C i t v  

of )Jew York,  2 7 3  AD2d 167, 168-169 (1st Dept 2 0 0 0 ) .  

The second branch  of the petition will be denied,  

because the requirement in New York C i t y  Char t e r  5 1046 (b), that 

"[algencies s h a l l  adopt r u l e s  governing agency procedures f o r  

adjudications and appeals," is inapplicable to MELB licensing 

proceedings.  Charter S 1041 (1) def ines  "adjudication" as "a 

proceeding in which t h e  legal rights, duties or privileges of 

named parties are required by law to be determined by an agency 

on a record and a f t e r  an opportunity f o r  a hearing." 

Administrative Code of C i t y  of N Y  § 27-3009 (c), which governs 

MELB proceedings,  provides in relevant p a r t  t h a t :  
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[tlhe license board s h a l l  investigate the 
character and fitness of a l l  applicants for 
l icenses  . . .  and shall r e p o r t  to the 
commissioner the results of such  examination. 
It shall investigate md heax  all w r i t t e n  
complaints a g a i n s t  holders of such licenses ... and report to the commissioner its 
findings and recommendations. 

(Emphasis added.)  Thus, a hearing and findings axe required in 

the case of  complaints against t h e  holders of  licenses, as a 

r e s u l t  of which a license may be revoked,  but they are not  

required in connection with applicatLons for a L i c c n s c l .  

Consequently, when t h e  license board's investigation of the 

c h a r a c t e r  and fitness of an applicant for a licenses includes a 

hearing, suck  hearing is not an adjudication, w i t h i n  the meaning 

of Charter § 1040 (11, and Charter S 1046 (b) is inapplicable to 

such hea r ing .  While petitioners also r e l y  upon the State 

Administrative Procedure A c t  ( S A P A ) ,  that act is applicable o n l y  

to s t a t e  agencies. SAPA § 102  (1); Matte I: of 3. 7 7 7  pen f i e l d  Road 

w7 v Mor risen - Veaa , 116 AD2d 1035 (4th Dept 1996); 

Petitioners' argument to the c o n t r a r y  notwithstanding, 

Solomon's right to due process, under  the state and federal 

constitutions, is not implicated by t h e  absence of rules of 

procedure governing MELB licensing hea r ings ,  because he l a c k s  a 

prope r ty  interest in obtaining t h e  license that he s e e k s .  While 

Solomon is, nonetheless, e n t i t l e d  to a fair hea r ing  ( m t e r  ~i 

Solomon v J,anc?s t e r ,  19 AD3d 334, Supra; Matter of R w n o l d s  v 

C i t v  Of New York, 294 AD2d 162, 163 Elst Dept 2 0 0 2 ] ) ,  p e t i t i o n e r s  
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have not shown t h a t  the absence of  promulgated rules of procedure 

will deny him such a hea r ing .  DOB might be well-advised to adopt 

rules of procedure,  compliance with which might reduce litigation 

against it, b u t  there is no basis for this court to order DOB to 

do so. 

Nor, as should go  without s a y i n g ,  w i l l  t h e  court Order 

respondents to violate the Electrical Code, by issuing Solomon a 

master electrician's license wrlthout the investigation that Code 

5 27-3009,  as well as Code § 27-3012, requires f o r  the issuance 

of all e l e c t r i c i a n  licenses. 

With regard to t h e  t h i r d  b ranch  of their petition, 

petitioners argue t h a t  Code § 27-3010, which sets forth the 

qualifications required of an applicant f o r  a master electrician 

license, including seven-and-a-half years  of qualifying 

experience, did not, p r i o r  to its amendment by Local  Law 8 1  of 

2003 (LL 8l), which became effective on January 1, 2004, allow 

DOB to investigate whether t h e  applicant had been adequately 

supervised during those y e a r s ;  and that, at the time that DOB's 

decision on Solomon's 2001 application was pending, DOB committed 

i t s e l f  to ruling on the p e t i t i o n  in accoEdance w i t h  then existing 

law, At presen t ,  Code 5 27-3010 provides t h a t  the satisfactory 

experience t h a t  is r equ i r ed  "have been obta ined  while under the 

direct supervision of a master e l e c t r i c i a n  . . .  I1 . 
In genera l ,  j u s t  as a reviewing court rules on the 

l e  v (Peon bas i s  of the law in effect at the t i m e  of i ts  d e c i s i o n  

0 ,  31 
Eavor, 82 NY2d 254 [1993]; Matter of Dern i s a v ,  Inc .  v P e t i t ,  
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NY2d 896  [ 1 9 7 2 ] ) ,  so, too, ''a change of law pending an 

administrative h e a r i n g  must be followed in relation to permits 

f o r  f u t u r e  acts. Otherwise t h e  administrative body would issue 

orders  contrary to t h e  existing legislation." Z i f f s  in, a c ,  V 

United S t a t e s  , 318 US 7 3 ,  7 8  (1943). 

The result may be different where a p a r t y  has 

detrimentally relied upon an existing regulation or law that is 

t h e n  amended ( c f .  Matter of Am dur v Villase of 0 uouug, 156  AD2d 

679  [2d Dept 1 9 8 9 1 1 ,  and, here,  DOB's commitment, which  was made 

in December 2002, may have been reasonable, corning, as it did ,  

a f t e r  the MELB had commenced its proceeding, However, 

petitioners d o  not contend t h a t  Solomon relied upon that 

commitment with regard t o  a n y t h i n g  other than his participation 

in t h e  then-ongoing proceeding. Moreover, w h i l e  pre-LL 81 

v e r s i o n s  of Code 5 27-3010 did not expressly re fer  to 

supervision, it ha5 been held t h a t ,  under those earlier versions, 

licensing boards were warranted in r e q u i r i n g  t h a t  t h e  applicant's 

work  during the required years  of experience have been adequate ly  

supervised by an appropriately l i censed  electrician. See n j a z  v 

P a r i u m  , NYLJ, May 2 3 ,  1953 ,  c o l .  6F (Sup Ct, NY County 1953); 

see also Jn re Sill livan v Miele, 226  AD2d 308 (1st Dept 1 9 9 6 )  

(directing issuance of master electrician license, on ground that 

the appellant had been supervised by a master electrician for 

more than the required seven and a h a l f  years); but  see &nabile V 

Shim, 51  AD2d 930 (1st Dept 1 9 7 6 ) .  Indeed, t h e  Commissioner's 

December 2 9 ,  2003 decision denying Solomon's application, on t h e  
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ground t h a t  Solomon had n o t  been adequately supervised during t h e  

y e a r s  preceding his application, was issued b e f o r e  LL 81 became 

effective, and it was based on the Code as it then s tood .  

Accordingly, it is hereby 

ORDERED and ADJUDGED t h a t  the petition i s  g ran ted  only 

t o  t h e  extent t h a t  respondent Department of Buildings is directed 

to provide to the court, for i n  camera i n spec t ion ,  w i t h i n  30 days 

of service of a copy hereof w i t h  notice of  entry, or by December 

11, 2006, whichever is e a r l i e r ,  a l l  documents t h a t  a r e  responsive 

to petitioners' F O I L  requests that have no t  been provided to 

petitioners for which this matter shall be calendered in Part 55 

at 10 AM on December 11, 2 0 0 6 .  

Dated: October 9 6 2 0 0 6  

ENTER: 

/ J . S . C .  

UNFIGC, SUP WENT 
Thh Judgmmt has not been antered by the County Clsrk 
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