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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE DUANE A. HART | A Part 18
Justice
X | ndex
JOEL WENER, et al. Nunmber 21907
2005
Mbt i on
- against - Dat e March 22,
2006
Mbt i on
LI FE STYLE FUTON, INC., et al. Cal . Nunber 35
X

The follow ng papers nunbered 1 to 10 were read on this order
to show cause by the plaintiffs, pursuant to CPLR article 63, for
an order prelimnarily enjoining and directing the defendants to
perform or refrain from performng certain acts; and, cross
nmotion by the defendants, pursuant to CPLR article 63, for an
order prelimnarily enjoining and directing the plaintiffs to
performor refrain fromperformng certain acts.

Paper s

Number ed
Order to Show Cause - Affidavits - Exhibits ...... 1-3
Notice of Cross Motion - Affidavits - Exhibits ... 4-7
Answering Affidavits - Exhibits .................. 8-10

Upon the foregoing papers it is ordered that the order to
show cause and cross notion are determ ned as foll ows:

l. Backgr ound

On or about June 10, 2004, the defendant Life Style Futon,
Inc. (Life Style) sold to the plaintiffs Joel and Shirley W ener
(the Weners) and to Howard and M chelle Miehlgay (the
Muehl gays), a portion of its futon cover business operated at
58-25 Laurel H Il Boul evard in Wodside, Queens (the prem ses).

The Weners and Miehl gays fornmed the plaintiff H& Futon
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LLC d/b/a Life Style Futon Covers and Life Style Covers (H&J) to
assunme the purchased portion of Life Style’s business (the

W eners, Miehl gays and H&M are collectively referred to herein as
t he purchasers).

The purchase price was $750,000. 00, payable partially in
cash and partially by a $400,000.00 prom ssory note, which was
personal | y guaranteed by the Weners and Miehl gays.

The defendant L.A. Holdings, LLC (Holdings) owns the
prem ses where Life Style’s business is located on the first
floor. Both Life Style and Hol dings, as well as the defendant
Easy Fit, Inc., are owed and controlled by the defendants Art hur
and Lillian Nazgi nov (Nazginovs) (collectively, the defendants or
Sellers).

Pursuant to the contract of sale and | ease, the purchasers
agreed to rent the second floor of the prem ses to conduct the
busi ness purchased from Life Style. The Weners and Miehl gays
al so guaranteed that |ease.

This action centers on a dispute over the exact nature of

t he business purchased, the provision of air conditioning
pursuant to the |ease, and the right to use the nane “Life Style.

A. Rel evant Terns of the Contract and Lease

The contract of sale defines the assets sold by Life Style
as follows:

“The manuf acture and whol esal e distribution of a zippered
mattress cover defined as a “Futon Cover”, fabric and
pillows. It does not include Seller’s futon furniture,
futon mattresses, sale of Futon Covers to direct users
(retail sales to individuals or on-line retail web
orders) conducted by Seller in the five boroughs of New
York Cty.”

In connection therewith Life Style sold, inter alia, its
inventory, equipnent, furniture, fixtures and |easehold
i nprovenents, the trade nane “Life Style Covers,” good wll,
custoner lists, conputer software, telephone and fax nunbers, and
accounts payabl e and receivabl e.

The contract al so provides:

“Pur chaser understands and agrees that Seller owns and
operates a retail business for the sale of futon
furniture, futon mattresses, the sale of futon covers



to direct wusers (individuals) through Internet’s

Virtual Store(s) and through physical retail |ocations
and that this sale does not include such business.
Seller will <continue in said business wthout

restrictions applying to any retail operations now
owned by Seller or hereafter purchased or operated by
Seller. . . . Purchaser agrees, that Seller nay
continue to manufacture Futon Covers for its own use
and retail sales and on-line sales to direct users.
Purchaser has been infornmed and accepts wthout
reservation, that the principal shareholders of Seller,
Arthur and Lillian Nazginov, currently own and operate
a business, which manufactures and distributes
furniture slipcovers, coveralls, cushion covers and
pillows through other entities. Purchaser acknow edges
and agrees that Seller’s other entities’ products, are
not Futon Covers, in that the product line is primarily
covers for the conplete unit, not just the mattress,
and that the sane does not interfere with the Business
being sold herein. Seller may continue to sell such
products whether wholesale or retail, wthout
restriction. . . . There shall be no restrictions on
Sel | er’s manufacture of Futon Covers in accordance with
the covenant not to conpete set forth below and the
Purchaser shall permt the Seller to manufacture futon
covers related to the retail sales of furniture as
descri bed above. For this purpose, the term Seller

i ncludes Arthur and Lillian Nazgi nov.”

* * *

“Pur chaser agrees that during the period of the first six
(6) years, followng the closing of the sale . . ., it
will not engage in the retail sale of futon furniture,
futon mattresses and Futon Covers to direct users
(individuals), in the five boroughs of New York City.
Purchaser nmay engage in the retail sale of Futon
Covers, fabric and pillows but not mattresses or
furniture, on the Internet, to any person or entity,
provi ded that Purchaser does not use the nane Life
Style in advertising or pronotions and does not
identify the factory address in any such material.”

In the representations and warranties section of the
contract, the Seller represented that it would pay all accounts
payable within sixty (60) days after the date of the cl osing.

In a covenant not to conpete the Seller and its principals,
the Nazgi novs, agreed that fromthe date of closing and for six
(6) years thereafter, they would not, wthout the purchasers



prior witten consent, own, share in the earnings of or invest in
the stock of any firm or business engaged in the nmanufacture of
Futon Covers within the United States, except as permtted by the
contract. The purchasers and their principals agreed that for
the sanme tine period they would not, without the prior witten
consent of the Seller, open any retail business for the sale of
futon furniture, Futon Covers or related products to direct users
(individuals) within the five boroughs of New York Cty, except
as permtted by the contract.

The purchasers also agreed not to use the nane “Life Style”
or to provide the address of the |eased prem ses in connection
with retail sales on the Internet, or in advertising or
pronotional material connected therewith, or to open a retai
business in the | eased prem ses.

The contract provided that the business being sold was
operated on the second floor of a prem ses owned by Hol di ngs, and
the Seller would provide the purchaser with a five-year |ease for
that second floor, with an option to extend for an additiona
five years, provided there was no default under the |ease or the
financi ng docunents. After setting forth the rent and real
estate tax escalations to be paid, the contract obligated the
purchasers to obtain all purpose liability insurance coverage
namng the Seller as an insured, which would protect the
purchasers and the Seller fromall occurrences arising out of or
in connection with the purchasers’ operation of the business at
t he prem ses.

The | ease, rider and supplenmental rider provide, inter alia,
that the purchasers would be responsible for the paynent of 50%
of the nonthly calculated cost of electricity for air
conditioning during the sumer nonths of June, July, August,
Sept enber and Cctober, then currently estimated at $700 per
nonth, so the purchasers share woul d be $350.00 per nonth.

The |l ease rider also provides for early termnation of the
| ease by the purchasers provided, inter alia, that: (1) there is
no default in paynent of rent and additional rent; (2) the
purchasers provide a 90-day notice of the early term nation and
forfeit one-half of the security deposit; and, (3) the purchasers
fully pay the principal balance on the prom ssory note due and
payable to Life Style, including interest to the date of paynent,
or post a bond equal to no | ess than 150% of the unpaid principal
bal ance of the prom ssory note.

B. Original Conplaint and Answer

In early August, 2005, the purchasers commenced an action
agai nst the defendants in the Supreme Court, Kings County (Index
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No. 24044/ 05). The conplaint interposes 12 causes of action
based upon breach of the inplied covenant of good faith and fair
dealing, fraud and other |legal theories, and seeks damages and
other legal and equitable relief.

The purchasers allege that Life Style and ot her defendants
continue to operate a futon-related business on the first fl oor
of the prem ses which creates certain problenms because: (1) the
air conditioning systemis controlled solely fromthe first fl oor
prem ses; (2) the defendants shut off or refused to operate the
air conditioning; (3) the defendants received all mail for both
floors, but did not regularly distribute the purchasers’ nmail to
them (4) while diverting the mil, the defendants
m sappropri ated checks payable to the purchasers and deposited
the checks in Life Style’s account; (5) the defendants continued
to use the nane “Life Style” and “Life Style Futon, Inc.” and
continued to remain in the futon business, even though the trade
name “Life Style Covers” was transferred to the purchasers; (6)
the defendants failed to give Life Style custoners credits for
refunds owed by Life Style within 60 days after the closing; and,
(7) the defendants continue to sell futon covers and fabric.

The defendants generally denied the allegations of the
conplaint, interposed numerous affirmative defenses including
that the action should be transferred to Queens County, and
i nterposed six counterclains based on breach of contract and
ot her | egal theories.

In their answer the defendants assert, inter alia, that: (1)
Life Style sold only that portion of its business that engaged in
the manufacture and wholesale distribution of zippered futon
covers, fabric and pillows; (2) the remaining parts of the Life
Styl e business and ot her Nazginov-controll ed businesses such as
the defendant Easy Fit Inc. were specifically excluded fromthe
contract of sale, and Life Style and those Nazgi nov-controlled
busi nesses are permtted to engage in the retail sale of futon
covers, and in the manufacture and distribution of furniture
coverings; and, (3) the purchasers agreed that they would not
engage in the sale of mattresses or furniture on the internet,
woul d not use the nane Life Style, would not identify the factory
address, and woul d not use any | ogo or other identifying words or
i mges used in the past by the sellers.

In their six counterclains, the defendants allege that the
purchasers breached the agreenent by: (1) using the business
nanmes “Life Style Futon Cover,” “Life Style Futon, Inc.” and “Life
Style Futon” in advertisenents; (2) defaulted under the | ease by
failing to obtain the requisite insurance namng them as
additional insureds; (3) nade intentional and w ongful
accusations about the defendants; and, (4) took the defendants’
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mai | and checks.
C. Tr ansf er

Si mul t aneously with the filing of the summons and conpl ai nt,
on August 8, 2005, the purchasers filed an order to show cause
seeking prelimnary injunctive relief. In conjunction therewith
t hey obtained fromthe Supreme Court, Kings County (Kramer, J.),
a tenporary restraining order (TRO which: (1) prelimnarily
enjoined the defendants and all persons acting in concert wth
themfrominterfering wwth the plaintiffs’ mail and checks; and,
(2) directed the defendants to immediately operate the second
floor air conditioning and keep it operating Monday through
Friday from9 AM to 6 PM

In response to the summons, conplaint and order to show
cause, the defendants cross-noved to transfer the action to
Queens County and al so sought prelimnary injunctive relief.

By order dated Septenber 27, 2005 the Suprene Court, Kings
County (Saitta) determned the order to show cause and cross
notion only to the extent of directing the Cerk of Kings County
to transfer all papers to the Cerk of this court.

By separate order of the sane date, the sane court (Saitta,
J.) directed that the order to show cause and cross notion be
transferred to Queens County and extended the TRO to the date of
the hearing on the order to show cause and cross noti on.

1. Order To Show Cause and Cross Mdtion

In their order to show cause, the purchasers seek a
prelimnary injunction directing the defendants to: (1) turn on
and refrain from interfering with the operation of the air
conditioning for the second floor of the prem ses at all tines
during the nonths of June through COctober of every year of the
| ease, on Monday through Friday, from9 AM to 6 PM and to
keep the air conditioning in good repair and working order; (2)
cease interfering wwth the purchasers’ mail, including any nail
addressed to “Life Style Futon” and/or “Life Style Futon Covers”
and/or “Life Style Covers;” (3) change their corporate nane to
delete the words “Life Style;” (4) refrain from taking or
depositing any checks nmade payable to “Life Style Covers” and to
turn those checks over to the purchasers; (5) refrain from any
whol esal e sale of futon covers or fabric; (6) refrain from
interfering wwth the purchasers’ use of the nanes “Life Style”
and/or “Life Style Futons,” and/or “Life Style Futon Covers” and *
Life Style Covers;” and, (7) make all paynents to Life Style’s
former custoners that are owed by Life Style as a result of
credits, adjustnents, accounts payable or returns.



[* 7]

In addition, the purchasers seek an order declaring the
| ease null, void and cancelled, directing the return of their
down paynent, and allow ng themsix (6) nonths to nove.

In support of their order to show cause the purchasers
assert, inter alia, that: (1) the defendants failed to conply
with the TRO issued in the Kings County action which directed
them to operate the air conditioning; (2) the defendants are
demandi ng several thousands of dollars for air conditioning, even
t hough they failed to provide air conditioning continually from
August through Cctober, 2005; (3) as a result, there is a dispute
about the anmount of air conditioning provided and the cost
thereof to be paid by them and, (4) the defendants have advi sed
themthat if paynment is not received for the air conditioning,

they will comrence an eviction proceeding. 1l

The defendants oppose the order to show cause and cross-nove
for an order prelimnarily enjoining the purchasers from (1)
utilizing the nanes “Life Style Futon Covers,” “Life Style Futon,
Inc.” and “Life Style Futon” or variations thereof, with the
exception of “Life Style Covers;” and, (2) disparaging defendants
through the publication of false statements to non-parties,
pending a trial.

I n support, they contend that: (1) the purchasers refuse to
accept that they purchased only a portion of Life Style, nanely,
the manufacture and wholesale distribution of zippered futon
covers, fabrics and pillows and the brand name “Life Style
Covers;” (2) due to the purchasers’ m staken belief that they own
Life Style itself, they have inproperly used that nanme on
| etterhead, identified thenselves as officers of Life Style
publ i shed advertisenments with references to “Life Style Futon”
and used the trade nane “Life Style Futon Covers” at trade shows;
(3) they ceased providing air conditioning when the purchasers
refused to pay their electricity bill; (4) they suggested that
the purchasers install their own air conditioning for the second
floor of the prem ses but the purchasers refused; (5) they
properly applied all custoner credits; (6) the purchasers can
exercise the lease provision permtting early term nation; and,
(7) the purchasers inproperly conplained to vendors that the
defendants were stealing mail and depriving them of rights under
t he contract.

The purchasers reply, inter alia, that the defendants shoul d
be required to change the corporate nane “Life Style Futon Inc.”
to delete the words “Life Style,” should be precluded from the
whol esal e sal e of futon covers and fabric, and shoul d be enjoi ned
fromusing the use of the nanes “Life Style,” “Life Style Futons,”
“Life Style Futon Covers” and “Life Style Covers.”
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[11. Decision

Pursuant to CPLR 6301, a party seeking a prelimnary
i njunction nust denonstrate a probability of success on the
merits, danger of irreparable injury in the absence of an
i njunction, and a bal ance of equities in its favor (see Nobu Next
Door, LLC v Fine Arts Hous., Inc., 4 NY3d 839 [2005]; Church of
God Pentecostal Fountain of Love, M v lIglesia de Dios

Pentecostal, M, ~ AD3d __ , 2006 NY App Div LEXIS 3719 [2d
Dept., Mar. 28, 2006]; Happy Dragon Wolesale, Inc. v Young,
AD3d __ , 810 NYS2d 351 [2006]).

The parties’ contract expressly provides that the purchasers
obtained only the right to whol esal e manufacture and di stribution
of zippered mattress covers defined as a “Futon Cover[s],” fabric
and pillows. Also, the purchasers purchased only the right to
utilize the nane “Life Style Covers.”

Expressly excluded from the sale was Life Style’s futon
furniture, futon mattresses, and sale of Futon Covers to direct
users (retail sales to individuals or on-line retail web orders)
in the five boroughs of New York City. Al so excluded were other
types of furniture covers manufactured and distributed by
entities owned by the Nazginovs, such as Easy Fit. Finally, the
June 10, 2004 contract contains nutual six-year non-conpetition
clauses related to these rights and, therein, the purchasers are
permtted to sell their futon covers, fabric and pillows retai
or on the internet, provided they do not use the term“Life Style
" or identify the factory address.

As a result, the purchasers have denonstrated a probability
of success on the nerits, a danger of irreparable injury and a
bal ancing of the equities in their favor only with respect to
their right to utilize the name “Life Style Covers,” or “Life
Style Covers, Inc.” when selling futon covers whol esale.
Therefore, the purchasers are entitled only to checks and nai
beari ng those nanes. Contrary to the purchasers’ contentions,
they are not entitled to any other checks or mail containing the
term“Life Style.”

For the sanme reasons, Life Style is permtted to use the
term“Life Style” in connection with the portions of its business
that were not sold to the purchasers and which it was perntted
to continue for six years fromthe date of the contract; however,
the defendants are not to utilize the terns “Life Style Covers”
or “Life Style Covers, Inc.” in connection with those sales.

As a result, that branch of the defendants’ cross notion
seeking to enjoin the plaintiffs fromutilizing the trade nanes
Life Style Futon, Inc.” and “Life Style Futon” is granted.
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Finally, the |l ease obligates the defendants to provide air
conditioning to the purchasers at a stated cost during the nonths
of June through October. The defendants are obligated to provide
such air conditioning at that cost during those nonths, Monday
through Friday, 9 AM to 6 P.M

Because the parties contest the charges for electricity and
air conditioning, and contend that the others are violating the
terms of the contract, both the purchasers and the defendants
shal |l post an undertaking in the anpbunt of $75,000.00, as a
condition of obtaining the prelimnary injunctive relief herein
gr ant ed.

In view of the undertaking to be posted by the plaintiffs,
t he defendants shall continue to be enjoined from pursuing any
eviction proceeding or other litigation relating to air
conditioning at the prem ses or any paynents for sarne.

Al'l renmaining issues, including those relating to the anount
of credits due to the purchasers, the electricity and air
conditioning charges, and the purchasers’ alleged failure to
procure insurance, are reserved for trial.

Concl usi on

Based upon the papers submtted to the court and the
determ nations set forth above, it is

ORDERED that the plaintiffs’ order to show cause seeking
prelimnary injunctive relief is granted to the extent that
during the pendency of this proceeding: (1) the defendants are
directed to turn on and refrain from interfering with the
operation of the air conditioning for the second floor of the
prem ses at all tines during the nonths of June through Cctober
of every year of the | ease, on Monday through Friday, from9 A M
to 6 PPM and to keep the air conditioning in good repair and
wor king order; (2) the defendants are enjoined frominterfering
with any mail addressed to “Life Style Covers” and “Life Style
Covers, Inc.” and are directed to i Mmediately turn over such mai
to the plaintiffs; (3) the defendants are enjoined fromtaking or
depositing any checks nade payable to “Life Style Covers,” and “
Life Style Covers, Inc.,” and are directed to imediately turn
over such checks to the purchasers; (4) the defendants are
enjoined frominterfering with the plaintiffs’ use of the nane “
Life Style Covers” or “Life Style Covers, Inc.” and are enjoined
from selling wholesale the zippered mattress cover, fabric and
pillows sold to the plaintiffs; (5) the defendants shall continue
to be enjoined from pursuing any eviction proceeding or other
litigation relating to air conditioning at the prem ses or any
paynents for same; and, otherwise, the plaintiffs’ order to show
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cause is denied; and it is further

ORDERED that the defendants’ cross notion seeking
prelimnary injunctive relief is granted only to the extent that
during the pendency of this proceeding the plaintiffs are
prelimnarily enjoined from (1) utilizing the trade names “Life
Style Futon Covers,” “Life Style Futon, Inc.” and “Life Style
Futon;” (2) utilizing the term “Life Style” when naking retai
sales of mattresses or furniture on the internet; and, (3)
utilizing the factory address or any | ogo used in the past by the
defendants in connection with the retain and internet sales of
mattresses and furniture; and, otherwi se, the cross notion is
denied; and it is further

ORDERED that the prelimnary injunctive relief granted to
the plaintiffs and defendants is conditioned upon the plaintiffs
posting an undertaking in the anmobunt of $75,000.00 within 30 days
of the date of this order, and upon the defendants posting an
undertaking in the anpunt of $75,000.00 within 30 days of the
date of this order.

Dated: April 12, 2006

1

Pending a hearing on the order to show cause and cross notion
this court (Hart, J.) stayed the defendants from pursuing any
eviction proceeding or other litigation relating to air
conditioning at the prem ses or any paynents for sane.



