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(as plaintiff tlierc) (tlic lielatcd Actioii Complaint). 

The court considers these motions and actions togctlier and 1br the reasons that follow 

grants Y i m k ’ s  rnotioiis and denies defendants’ cross-motion . 

BACKGROUND 

C’ipriani is a privately hcld company that sells men’s accessories. Cipr-iani cniploycd 

Y u m k  beginning in January 1995. By 1997, Yuziik was an olliccr a.iic-1 a 20% shareholdcr of 

Cipriani. In March 2004, Yuzuk sold his shares of Cipriani coniiiioti stock back to Cipriani 

piirsiiaiit to ;i March 9, 2004 Stock Purchase Agreement (Stock hi-chase Agccment). In pai-t 

paynicnt, Cipriaiii executcd two proniissory notes, both dated March 9, 2004, by which Cipriani 

pr-omiscd to pay the sun1 or$2,1 11),987.SO to Yiizck. The first note was ibr $1,075,032.90 (First 

Note) and the second note was [or $1,041,954.90 (Second Note) (togctlier, Ihe Notes). 

Max Leiltllcr guara.iiteed Cipi-iarii’s obligatioiis under the Stock Purchase Agreement.’ 

Spcci lically, paragraph 3 o l  the Stock Purchase Agrccment pi-ovides that Cipriani’s obligations 

“liei-euiidcr, includiiiS, hut not liiiiited to tlic lxiyriient obligations sct forth in Paragraph 1 (aj-(a), 

shall be guaranteed by [Max Leiithcr].” ‘1’0 this cnd, Max 1,catlier exccuted a guarantec, dated 

March 9, 2004, in favor of Yuzuk, irrevocably arid unconditionally guaranteeing Cipriaiii’s 

payincnt ohligatiolis under the Stock Purclinsc Agreement and the Notes (Guarantee). 

Each of the Notcs proviclcs that, if an iiEvcnt olDclhult should occiir and be continuing, 

the Lender, at its option, may declarc tlic outslaiicling Principal balance 011 this Notc to be 

iiniiicdiatcly diic and payable without PI-esentmcnt, deiiiand, protest, or notice nf  m y  kind, all ol 

which arc hereby expressly waivcd. . . . “ 
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An Event of D e h l t  occurs under each Note il“Borrower shall h i1  to pay any payment of 

Principal or any otlier amount due undcr h i s  Notc within scvcn (7) days ofwhcn due , , . .LL 

The Notes furlher provide that: “Borrower agrees to pay all fees, costs and expenscs, 

including rcasonablc attorneys’ fces and lcgal expenses, incuircd by Lendcr in ciideavoriiig to 

collect any aiiiounts payable hercunder which are not paid when duc, wlictlicr by acceleration or 

othcnvise.” 

Pursuant to the ternis of the Stock Purcliasc Agreement, Cipriani oblaincd an irrcvocable 

lctter of credit, daled March 3 ,  2004, issued by Flcet National Bank (now known ;is Rank of 

Anicrica) in thc amounl of $1,075,032.90, securing a portion of [he indebtedness. 

Fuithcr, by agrccment, Yuzuk remained as an employee o l  Cipriani afler tlic acquisition. 

Thereafter, howcver, certain disagccrncnts arosc between thc parties, and Yuzuk resigned from 

By lcttcr dated February 25, 2005, Yuzuk’s altonicy inforriicd Cipriaiii that Yuzuk 

belicvcd that Cipi-iani cominittcd certain iniproprictics with rcspcct to its purchasc of Yuzuk’s 

shares. Yuzuk’s attorney wrotc: 

We havc bccn retained by Adam Yuzuk with respect to his prior 
ownership inlcrcst and employment at [Cipriani]. Mr. Yuzuk recently has 
d i sco ver ed c c i t a  i n acco 1111 ti ii g i 1-r egul ar i t i es and i ni prop er iiit c r-comp an y 
transactioiis, which iiot only rec-luccd the amount of payiicrils iiiadc to Mr. Yuzuk 
while he w3s ;i Cipriaiii shareholdcr (including without liiiiitalion, tlnc payout of 
his sharc of I-etaincd earnings), but which also caused hin i  to sell his slock back to 
Cipriani at a vrilue h r  lowcr than it was worth. 

Coiiiiscl proceeded, in the abovc lctter, lo rcqucst a meeting aiiioiig, inter alia, Y uzuk, 

Cipriaiii and Max 1,cather. Ciprimi respondcd to thc above in a March 2, 2005 lettcr. In ;i 

March 3, 2005 lctler, Yuzuk’s attorucy reiteratcd that: 

Cipriani has iiot addresscd the wi-ongdoing discovered, nanicly the shifting o f  
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iiincls fi-oiii Cipriani lo Max Leather, which totals millioiis of  dollars, and which 
was done without Mr. Yuzuk’s knowledge. As a rcsult, Mr. Yuzuk received f i r  
lower distributioris than thosc to which hc was entitled while a shareholder at 
Cipriani, and was induced to sell his shares of Cipriaiii at a rcduccd value based 
upon iiiisrepreseritations as to the true value of tlic ciitity. . , ‘L 

7’hc parties exchangcd various other letters but did not resolve their disagrccmciits. 

Cipriani apparently niade all of lhe scheduled payments called lor in the Notcs through 

Mar-cli 2005. Ilowcver, Cipriaiii hiled to make tlie payment or$99,233.79 that was due on April 

1 ,  2005 C~I-  within seven days ihereah-.  

In parrigrapti 19 of his affidavit, swoni to April 25, 2005, Yuzuk states that lic trcatcd 

Cipriani’s failurc to inakc this payment as an Event of Default in accordance with the tcniis 01‘ 

each of thc Notcs. fjc tlicrcupon cxcrciscd his right to accelerate the outstanding principal 

balance oil the Notcs, so that they were iminediately due and payable as oftlic close of lmsincss 

oil April 8, 2005, the datc oL‘Yu7uk’s prcsciitniciit uiidcr the lcttcr of crcdit: “[b]ased on 

Cipriani’s failurc to makc its payiiicnt due on April I ,  2005, 1 cxcrciscd my right to accelerate h e  

outstaiicliiig priiicipal balance on the First and Second Notes such that they were immediately due 

and p:iyablc oil April 8, 2005, the ciid of the cure period provided [or in tlic Notcs.” 

111 April 2005, Cipriani commenced the Related Action, and moved, by ordcr to show 

cause, to enjoin payment of h e  letter of credit. After oral argument, by order dated April 18, 

2005, tlie coiirl denied Cipriaiii’s rcqucst for a prcliminnry irijimctioii. On April 19, 2005, lhe 

Bank paid Ihc lcttcr of crcdit in full, in tlic amount 0~$909,643.04 (the saiiic niiioiint 3s due 

iiiidcr tlic First Notc, as acceleiatcd). Additionally, as by thc court dii-cctcd, Cipriniii paid thc 

suiii 0~~$99,605.92 to Y u ~ u k  (tlic saiiie amouiit as the payiiiciit that was clue ciii April 1 ,  2005) oil 

Apiil 15, 2005. 

In the liclated Action Complaint, Cipriani scclts, among other things: (a) i n  the first six 
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causes of action, a dcclaratioii that Y i imk breached the Stock Purchase hgeeiiicnt or that no 

Event of D ~ f i ~ l l  occiii~ed with rcspcct to thc Second Notc; and (b) in the seventh and cighlh 

ciiiises 01 action, a pcrmaiicnt iiijuiictioii enjoining Yu7ulc's acceleration of tlic Second Notc. 

The purported eight caiises or  action in the Related Action Complain1 are as Ibllows: 

l't causc of' action - judgment declariiig that YLIZLI~'S contentions pertaining to 
thc Stock Purchasc Agreement and thc Notcs rendered the Stock Purchase 
A grcciii en t i no perable; 

2"" L ' ; ~ I I S C  of action - ji~dgnicnt dcclaring that Yuzuk is not cntilled to accclcrale 
tlic amounts owing under the Sccond Notc; 

3"' caiise of actioii - judgiiieiit clcclaririg that Yuzuk's aveiiiiciits to the effect that 
misrepi-eseiitations were madc to him regarding tlic Stock Purchase Agrccmcnl 
conslitute an antcccdcnt brcach of coiitract which cxciise Cipriaiii's pcrforniance 
uncler tlic Stock Purchasc Agl-eernent and the Notcs; 

4"' cause of action - judgment declaring that Yiizuk's actions, including his 
allcgcd position that lie was not bc)iiiici by the pLirc1iase price for his slims, 
constitute 3 rcpudiation of the Stock Purchase Agrccnicnt which entille Cipriaiii to 
suspcnd perfor-niance of the Stock Purchase Agreement; 

9' c a w c  of action - judgment dcclaring that any breach coiiiiiiittcd by Cipriaiii 
was immaterial md woiilcl not support an accelcration o l  any amounts due under 
thc Scconcl Notc 

6"' C ~ I I S C  of action - jiidgi~~ciit dcclaring that Yuzuk is iiot entitled to accelerate 
amounts due under the Second Note bccausc lie has hiled to satisly CL condition 
prcccdciit, to wit, lie fhiled or elected riot to accelerate the Sccond Note at a tinic 
wlicii tlierc was a conh1ing clcfclult; 

7'" cause of i1cti011 - peii11ailcnt irijuiictioii prohibiting acceleration 011 thc ground 
o I' ui i co I i sc i o i i ah i 1 it y; an d 

8"' caiise of action - pcmianeiit iiijimction proliihitiiig acceleration 011 the groi~ild 
01 eqiii table estoppel. 

Yiizuk coii~inciicctl tliis action by filing a motion for suiiiiiiai-y jutlgiiicnt i n  lieu of 

complaint 011 April 20, 2005. Y i m k  secks lo obtairi a judgment for the amounts due wider tlic 

Sccond Notc, as accclcratcd, as well ;is recovery of his fees, costs and expenses (incliidiiig 

5 

[* 6 ]



altonicys’ fees) incun~ed in atlempting to collect tlicsc sums, as against its iiiakcr (Cipriani) and 

its guarantor (Max Leather). 

DISCUSSION 

Yuzuk sccks suiiiiiiaryjudMneiit, pursuant to CPLR 32 13, on the ground that thc Sccond 

Note and tlic Guaiaiitcc arc each instruments for the paymi i t  of money only. 

Yuzuk corilciids that, p~i-siiant to lhe leixis 01’ the Notes, ~ipori lht. occurrence CI f tlic Event 

ol‘ncLidt, he was ciititlcd to, aiid did, accelerate tlic cnlire reiiiaiiii ng arnounts unpaid, without 

any requirement that hc make any further demand for paymiit. (1,ons Islaiid Sav. Ballk of 

C‘enleicacli, F.S B. v Deiikensohn, 222 AD2d 659 [2d Dcpt 1905l). Yuzuk furlhcr poinls out 

that, under the tciiiis of the Second Note: (a) he is not requircd to give iioticc of an election lo 

accclcrate p y i i m i t ;  and (b) therc is no provisioii allowing tlic inakcr or guarantor to curc an 

Evcnt of Llehult. Yu7uk maintains Iic did in fact accclcrate the amounts diie mdcr  [lie Second 

Note by instructing his couiiscl lo Iecovcr thc outstandirig balances 011 tlic Notes, as cvidenced 

by, a~iioiig other things his lcltcr of presentmciit drawing down tlic leller o f  crcdit. Yu7uk 

asscrts that he has tlicrcfnrc demonstratcd his entitlement to su~iirna~-y~judgmeiit (w Kev Intl. 

Mlk., liic. v Stillman, 103 AD2d 475, 477 [ad tlcpt 19841, affd as modified 60 NY2d 924 [ 19851 

[“Acceleration clauses are quite coliinion and are gciicrally eiifobrccd accorcliiig to their teniis. . . . 

[s]iiicc the conlract <lid not provide foi notice, thc fact that [ dcfcndaiit] did no1 give iioticc is 

irrclevaiit”]). 

1)cfcnd;uits’ opposition to 

txised mi t h u  Ibllowing premises: 

Fi 1-s t , d c I‘Ciid 311 ts iii ai n t ain 

his motion (also a1 Icgecl in tlic Rel;ited Action Complaint) is 

hat, by virtue or tlic February 25 and March 3 lcttcrs 

informing Cipriani that Yuziih: bclicvcd Cipriani had cnmmitted k n i d  througli iniproper iiitcr- 
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company t ra t i  sac t i 011s wh ilc ‘Y uzuk was a sharcliold er, Y uzii k p q o r t  cd 1 y repud i aled the Slock 

Purchase h g r e c m c n ~ .  Cipr-iaiii reasoils that, because Yuzuk could Iheorctically scclc recession of 

h e  Stock Purchase Agrccinenl as a redress for an alleged fraud, Cipriani was unsiire whether 

Yiiziik would acttially dclivcr from escrow the sliarcs [hat hc sold lo Cipriani iiiidcr the Stock 

Piircliilsc Agreement. Cipriani fuilher contends that it rcqucstecl, but Y umk rcfiised to give, 

adcquale ;i.ssiiimicc with rcspccl lo whether or iiot lic intends to affiiiii the Stock Purchase 

hgrccmcnt. 

outstanding principal balance due or1 the Secoiid Nole, and therefore Y u m k  is not entitled to 

siimmary jiidSiiicn1 in licu of complaint. Defenclants conleiid that: (a) only the Firs1 Nolc was 

accclci-aled, effective April 8, 2005; (b) the 1elt.er of credit backed [lie First Note only; m c l  (c) the 

letter o f  pr-cscntnieiit 1-clatcd l o  the First Note only. Defendants fiiri.Iicr contend that, even if 

Y L I Z L I ~  did attcnipt to accclcrale tlic Sccond Note, it was 011 April 20, 19c)S, f ivc days a h -  

Cipriani cured the allcgcd Event ol‘DcfauI1 by its payiieril of$99,233.79 to Y iizuk. 

Sccond, dekiendants conteiid that Y u m k  did not properly elcct to accelerate tlic 

Dehda i i t s  thus claim that no “Evelit of Default” occiinwl bccause: (a) Yii./.uk repidialed 

o r  otlicrwise brcaclicd the Stock Purchase Agrccincnl; (b) Cipriani’s dcI‘ault of tlic Stock 

Purcliase Agreement, if any, was de miniiiius; ( e )  Yuzuk is equitably estopped to claim tlicrc was 

a defiiiLiIt; a d o r  ( d )  it would I x  unconscionable to dccliire a del‘ault. Defendants rt:1rthcr stress 

that, cven i r  an Evcnl of L)eLii.rlt occiirred: (a) Yuzuk hilcd to tiiiiely and unequivocally 

accclcrale lhe balance due under the Secoiirl Note; and (b) Cipriaiii cured any dcfaull oii April 15, 

2005, at which time, tlicrc was iici longer a “continuing” deful t .  

A review O K  the cvidencc confirm that tlicrc is 1x3 gciiuine issue of material iic1 in 

dispitc bctwc’en Ihc, partics and that Yuzitk is eiititlcd lo sumlnaty judgncnt in his favor in all 

respects. Specifically, Yuzuk has deiiioiislratcd that IK is entitled to judgment against Cipriani in 
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thc amount o f  $8 10,409.00, based upon his evidentiary showing that: (a) Cipriani cxccutcd and 

dclivcrcd tlic Notcs; (b) tlic Notcs required paymiit  01$99,233.70 by April 1, 2005; (c) Cipriani 

dehulted on this psyiienl;  id (d) Cipriani did not cure this dcfitull wilhin the sevcn-clay cure 

period provided [or illidel- the Notes (see Cresl Shippin2 Agency [NYl Tiic. v Conimodorc 

Coiisiiltine lnc., 294 AD2d 192, 193 [ 1" Depl 20021 [affinning grant o~siiiiiiiiaiyjud~iiicnt in 

licu of complaint wlicrc ~~laiiitifl'adduccd proolo1'notc, that notc was an inslrument h r  tlic 

payniciit oI'~iioney oiily and there was proof of ciefiiult]; First Tiitcwtntc Credit Alliance. Inc. v 

Sokol, 170 AL12d 583,  584 [ 1" Zkpl 10021 [prima Lick case made out uiidcr CPLR 321 3 where 

1' I ai lit i ff p rocluccd pi-omissory 110 tc that dehic-lant excc utcd and dcin 011 st rat cd that de fcnd xi t 

hilcd to pay ill; see also Warbiirc. Pincus Equity Partners. L.P. v Keane, 22 AD3d 321 1.1'' Dcpt 

20051; DDS Pxtiicrs, l,l,C v C'clcnza, 6 AD3d 347 11" Dcpt 20041; Warbur,c, Pincus Equity 

Pwtiiers. L.P. v O'Ncd, 1 I AD3d 327 [ 1 'I Dcpt 20041). 'I'hus: 

A plainti [[is entitled to an iicceleraled procedure to coiiiiiieiice and IJLII-SLIC nn 
action to rccovcr ori a11 instmrncnt 101- the payniciit ofriioncy only (scc C'PLII 
3213). A lypical example of a n  inslrumcnt within the meaning of the slatule is 'la 
iiqptiablc iiisli umenl for the payment of nioney--an uncondilional promise to pay 
a slim cci-tain, siLiietl by the maker and due oii dernand or at  3 definite lime" 
(Weissman v Sinorm Deli, 88 NY2d 437, 444 [ 1996]). A motion ibr sunima~y 
jurlgrnciit 111 Iieir o r  complaint is appropriate where "[ilt is iiicoiitestable thiit 
plaintiff wo~ild prove a prima facie casc by ~ ~ r ~ x j I ' o ~ t l i c  i i o k  and a failure to niakc 
tlic pnyiiiciits cdlctl hor by its tcims" (Seaman-Andwall Co1-p. v Wright Mach. 
m:, 31 AD2d 136, 137 119681, aff'd 29 NY2d 017 119711). 

Derendants' opposing arguments are iinavailing. 'l'lic Nolcs arc inslrumenls for the 

payiicnt of nioi~cy oilly (x Seamail-Andwall CW!J. v Wright Mach. Coq~ . ,  3 1 AD2d 136, 137 

[ I M S 1  29  NY2cl 617 [1971]; Warburg. Pincus Eqiiity Partners. L.1'. v O'Nejll, supra) and arc 
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Moreover, nothing in either the Fcbiiiary 25 or the March 3 letter supports Cipriani’s 

claim h a t  Y ~ i z ~ i k  somehow rcpudialed the Slock Purchase Agrccincnt or otherwise evinced ari 

in  tention to do so. Ilcfcndants’ allempts lo cast doubt upon wlictlicr Y uzuk effectively 

accelerated tlic principal ariiounts due under both the First arid Second Notcs is siriiilarly 

unsupported. The court rcjecls de fciician ts’ clainis of unconscionability, immaterial tx-each and 

cquitahlc estoppel. (w Kcv Tiitl. Mfc., Inc. v Stillman, supra, 103 AD2d at 477-478; see also 

Fifty Stntcs Mcmt. C‘oi-p. v Pioneer Auto Parks. h c . ,  46 NY2d 573 [1979]). 

The cvidcncc, inclricling tlic tcrnis of thc Noles and Yuzuk’s swoni statcmcnl, logelher 

wilh the authorities cited above, deliionstrate that YLizuk accclcratcd the amounts due under both 

the First and the Second Notes at a tiiiie wlieii Cipriaiii was in default. L)eferidaiits have failed to 

controvert Yiiziik’s proof and have hiled to raise a qucstion of fiicl strfficient lo reliitc Y ~ i z ~ i k ’ s  

showing of his enlillement to summary ju~lgment in licu of coniplaint. 

Y iiziik is also eiititled lo sunimary judgnicnt against Max Leather 011 the Guai-antcc (m 

c.g. Cliciiiical Bank v PIC Motors Gorp.> 87 AD2d 447, 453 [ l ”  Dcpt 19821, affd 58 NY2d 1023 

I 1 f )X3] ) .  The Guilralitce provides that “thc Gurirantor hereby agi-ees and irl-cvocably and 

Lincoiiditionally guarantees the prompt payment wlieii duc of all amounts owed by Cipriaiii under- 

tlic I Stock Purchase-] Agr-ccmcnt and the Notes.“ ‘1’0 enlorce a wriltcii guaranty, the creditor need 

only provc an absolute and unconditional guaranty, the uiiderlyiiig dcbt and the guarantor’s 

fiilurc to pciforiii uiidci- tlic guaranty (Slcve Yoiiric lritl.7 Ltd. v Bariics, 267 AD2d 24 [I ’‘ Lkpt 

1090 1; C‘ity ~ ~ ‘ N c w   YO^ v Clarose Cinema Coi-p., 256 AD2d 69 [ 1”  Dcpt 19981). Yiizuk liils 

done so (having demonstraied, among other things, that an Evciit 01‘ Dcfiiult occur-ed iiiicicr tlic 

Notes, acceleration oL‘tlie aiiiouiits due, that Cipriani owes the halaiice duc uiidcr tlic Notes, as 

accelerated, and thal Max Lcathcr guaranteed paymcnl of these amounts to  Y ~ i z ~ i k ) ,  and hiis 
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tlicrcforc cstahlishcd his prima fx i c  cntitlement to sitiniiiary judgment in lieu of complaint, 

pursuant to CPLK 32 13. ’l’he burden shifted to Max Imtlicr lo establish, by adinissiblc cvidcnce, 

tlic existence of a triable issue o f h c t  or a meiitorious dcfense (.I.L.B. Equities, Inc. v Mind Over 

Money, Lld.,, 261 AD2d S 1 0  [2d Dept 1990]), Max Leather has h l c d  to raise any material 

issues of fact and has l‘ailcd to controvert Yuzuk’s cntitlement to smimary  judgment oii the 

c; Llnrantee (Itl.). 

PLirsiiant to the teiiiis of the Note, Yuzuk is d s o  entitled to rccovcr his “l‘ccs, costs and 

expenses, including reasonable attonicys’ fccs and legal cxpciiscs, iiicun-ed . . . in endeavoring Lo 

collect any amounts payable , , . . L L  

In giantiiig Yu7uk’s motion fbr sumiiisr-y jiid~mcrit, tlic courl also cicnics defeiidaiits’ 

cross-iiiotioii lor suinmaryjud~iiieiit. Dcfcndsnts’ reqircst h r  a11 order consolidating this action 

and lhe Kelated Aclioii is likcwise denied, becaiisc, ;is set h t h  bclow, the coiii-t grants Yu~nk’s  

inntion to disiiiiss the lielaled Action Complaint. 

All of Ihc  piirporled ciiiiscs of action asserted iri the Related Action Complaint arc 

iiotliiiig iiiorc than defenses lo Yuzuk’s claims in this action. The court has alrcady fully 

coiisidcrcd aiid rcjcctcd those causcs aiid dcfcnscs ;IS laching in mcril in graiiliiig Yuzuk’s iiiotion 

lor summary~ji~d~nient  i n  lieu of complaint and denying defendants’ cross-motion for suiiiinary 

j Liclgiiient in tlicir favor. 

Additionally, h e  first six causcs of actioii, all of which purpoi-1 to scck dcclaratoiy relief, 

arc iiiipropcr hecause, iimoiig other things, Cipriani caiiiiot show that thew is no adeqiiate rciiicdy 

:it law or tlint tlicrc is a jusliciable coutrovcrsy with rcspect to Yu7uk’s alleged ‘rcpiidiation’ o l  

the Slock 1)uicliase Agi-ccincnt. ’l’he claims lbr iri.junclive relief are likewise delicieut bccausc, 

cvcii if there was any merit to Cipriani’s claims, Cipriaiii cannol show that it could not liavc been 
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niadc whole by ail award of nioncy damages. 

CONC1,USION 

Set t 1 c o rd el-s and j iidg m cii t s pro v i d i n g for app ropri a t e d ec 1 arii li on s i n C i p r i ai 1 i 

Acccssoi-ies. Inc. v. Adam Yiiz.uk, Indcx h01299/2095 and sumi7iaiyju~lgemenl in Adam Yuzuk 

v. Cipriani ct 3110 and sevcraiicc and continuance of attorncy fees hi-  an assessmenl on tlic trial 

calendar i ti Part 03. 

Datcd: Mar-ch /', 2006 

ENTER: 
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