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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK: IAS PART 3

ADAM YUZUK,
Plaintiff,
-against-

CIPRIANI ACCESSORIES, INC. and THE MAX
[.LEATHER GROUP, INC,,

Dcfendants.

CIPRANI ACCESSORIES, INC,,
Plaintift,
-against-
ADAM YUZUK and BANK OF AMERICA,

Defendants.

MOSKOWITZ, J..

----X
Index No. 601487/2005
DECISION and ORDER
————— X
Index No. 601299/2005
wmemX

Plaintiff Adam Yuzuk moves for an order, pursuant to CPLR 3213, granting summary

judgment in lieu of complaint, dirceting entry of judgment in his favor and against defendants

Cipriani Accessorics, Inc. (Cipriani) and the Max Leather Group, Inc. (Max Leather) in the

amount of $890,409.00, plus costs, expenses and attomeys’ fees, on the ground that this action is

based upon an instrument for the payment of money only.

Cipriani and Max Leather cross-move [or an order: (a) granting summary judgment in

their favor; and (b) consolidating this action with a related action pending in this court, entitled

Cipriani Accessories, Inc. v Adam Yuzuk, Index No. 601299/05 (Related Action) and amending

the caption of this action (o rellcct the consolidation.

Additionally, in the Relatcd Action, Yuzuk (as defendant) moves for an order, pursuant to

CPLR 3211 (a) (7), dismissing Cipriani’s Sccond Amended Complaint, verified April 27, 2005,




(as plaintiff there) (the Related Action Complaint).
The court considers these motions and actions together and [or the reasons that follow
grants Yuzuk’s motions and denics defendants’ cross-motion .

BACKGROUND

Cipriani is a privately held company that sells men’s accessories. Cipriani cmployed
Yuzuk beginning in January 1995, By 1997, Yuzuk was an officer and a 20% shareholder of
Cipriani. In March 2004, Yuzuk sold his shares of Cipriani common stock back to Cipriani
pursuant to a March 9, 2004 Stock Purchase Agreecment (Stock Purchase Agreement). In part
payment, Cipriani executled two promissory notes, both dated March 9, 2004, by which Cipriani
promiscd to pay the sum of $2,116,987.80 to Yuzuk. The [irst note was for $1,075,032.90 (First
Note) and the sccond note was for $1,041,954.90 (Second Note) (logether, the Notes).

Max Leather guarantecd Cipriani’s obligations under the Stock Purchase Agreement.'
Specilically, paragraph 3 of the Stock Purchase Agreement provides that Cipriani’s obligations
“hereunder, including, but not limited to the payment obligations sct forth in Paragraph 1 (a)-(d),
shall be guaranteed by [Max Leather].” To this cnd, Max I.cather excculed a guarantec, dated
March 9, 2004, in favor of Yuzuk, irrevocably and unconditionally guaranteeing Cipriani’s
payment obligations under the Stock Purchasc Agreement and the Notes (Guarantee).

Each of the Notes provides that, if an “Event ol Default should occur and be continuing,
the Lender, at its option, may declarc the outstanding Principal balance on this Notc to be
immediately due and payable without presentment, demand, protest, or notice of any kind, all of

[

which arc hereby expressly waived. . . .

' Cipriani and Max Leather are related entities. They are, in part or full, commonly
owncd.

o




An Event of Default occurs under each Note i “Borrower shall {ail to pay any payment of
Principal or any other amount due under this Notc within seven (7) days of when due ., . .°

The Notes further provide that: “Borrower agrees to pay all fees, costs and expenscs,
including rcasonable attorneys’ fees and legal expensces, incurred by Lender in endeavoring o
collect any amounts payable hercunder which are not paid when due, whether by acceleration or
otherwise.”

Pursuant to the terms of the Stock Purchasc Agreement, Cipriani obtained an irrcvocable
lctter of credit, dated March 3, 2004, issued by Fleet National Bank (now known as Bank of
Amecrica) in the amount of $1,075,032.90, securing a portion of the indebtedness.

Further, by agreement, Yuzuk remained as an cmployee of Cipriani afler the acquisition.
Thereafler, however, certain disagrcements arosc between the parties, and Yuzuk resigned from
Cipriani’s cmploy on January 31, 2005.

By letter dated February 25, 2005, Yuzuk’s attorney informed Cipriani that Yuzuk
belicved that Cipriani committed certain improprietics with respect o its purchasc of Yuzuk’s
sharcs. Yuzuk’s attorney wrotc:

We have been refained by Adam Yuzuk with respect to his prior

ownership intcrest and employment at [Cipriani]. Mr. Yuzuk recently has

discovered certain accounting iiregularities and improper intcr-company

transactions, which not only reduced the amount of payments made to Mr. Yuzuk

while he was a Cipriani shareholder (including without limitation, the payout of

his sharc of retaincd camings), but which also caused him to sell his stock back to

Cipriani at a value far lower than 1t was worth.

Counscl proceeded, in the above letter, (o request a meeting among, inter alia, Yuzuk,
Cipriani and Max T.eather. Cipriani responded to the above in a March 2, 2005 letter. In a

March 3, 2005 letter, Yuzuk’s attorncy reiterated that:

Cipriani has not addressed the wrongdoing discovered, namely the shifting of




funds from Cipriani to Max Leather, which totals millions of dollars, and which

was done without Mr. Yuzuk’s knowledge. As a result, Mr. Yuzuk received far

lower distributions than thosc to which he was entitled while a shareholder at

Cipriant, and was induced to sell his shares of Cipriani at a rcduccd value based

upon misrepresentations as to the true value of the centity. . .

The parties exchanged various other letters but did not resolve their disagreecments.

Cipriani apparently made all of the scheduled payments called for in the Notcs through
March 2005. ITowcver, Cipriam failed 1o make the payment of $99,233.79 that was due on April
1, 2005 or within seven days therealter.

In paragraph 19 of his affidavit, sworn to April 25, 2005, Yuzuk states that he trcated
Cipriani’s failure to make this payment as an Event of Default in accordance with the terms of
cach of the Notes. He thercupon excercised his right to accclerate the outstanding principal
balancc on the Notcs, so that they were immediately due and payablc as of the closc of busincss
on April 8, 2005, the datc ol Yuzuk’s prescntment under the Ictter of credit: “[blased on
Cipriani’s failurc to make its payment due on April 1, 2005, 1 excrciscd my right to accelerate the
outstanding principal balance on the First and Second Notes such that they were immediately due
and payablc on April 8, 2005, the end of the cure period provided for in the Notes.”

In Apnil 2005, Cipriant commenced the Related Action, and moved, by order to show
cause, to enjoin payment of the letter of credit. Afler oral argument, by order dated April 18,
2005, the court denied Cipriani’s request for a preliminary injunction. On April 19, 2005, the
Bank paid the letter of credit in full, in the amount of $909,643.04 (the samc¢ amount as duc
under the First Note, as accelerated). Additionally, as by the court directed, Cipriani paid the
sum ol $99,605.92 to Yuzuk (thc same amount as the payment that was duc on April 1, 2005) on
April 15, 2005.

In the Related Action Complaint, Cipriani sccks, among other things: (a) in the first six




causes of action, a declaration that Yuzuk breached the Stock Purchase Agreement or that no
Event of Default occurred with respect to the Second Note; and (b) in the seventh and cighth
causes of action, a permancnt injunction enjoining Yuzuk’s acceleration of the Second Notc,
The purported eight causes ol action in the Related Action Complaint are as follows:

1* cause of action - judgment declaring that Yuzuk’s contentions pertaining to
the Stock Purchasce Agreement and the Notes rendered the Stock Purchase
Agrcement inoperable;

2" causc of action - judgment declaring that Yuzuk is not entitled to accclerate
the amounts owing under the Sccond Notc;

3" cause of action - judgment declaring that Yuzuk’s averments to the effect that
misrepresentations were made to him regarding the Stock Purchase Agrcement
constitute an antccedent breach of contract which excuse Cipriant’s performance
under the Stock Purchasc Agreement and the Notcs;

4™ cause of action - judgment declaring that Yuzuk’s actions, including his
allcged position that he was not bound by the purchase price for his shares,
constitute a repudiation of the Stock Purchase Agreement which entitle Cipriani to
suspend performance of the Stock Purchase Agreement;

5™ causc of action - judgment declaring that any breach committed by Cipriani
was immaterial and would not support an acceleration of any amounts due under
the Sccond Note

6™ causc of action - judgment declaring that Yuzuk is not entitled to accelerate
amounts due under the Second Note beeause he has failed to satisfy a condition
preeedent, to wit, he failed or elected not to aceclerate the Sccond Note at a time

when there was a continuing default,

7" cause of action - permanent injunction prohibiling acceleration on the ground
of unconscionability; and

8" cause of action - permanent injunction prohibiting acceleration on the ground
of equitable cstoppel.

Yuzuk commenced this action by filing a motion for summary judgment in lieu of
complaint on April 26, 2005. Yuzuk secks to obtain a judgment for the amounts duc under the

Sccond Nolc, as accclerated, as well as recovery of his fees, costs and expenses (including




[* 7]

attorncys’ fces) incurred in attempting to collect these sums, as against its maker (Cipriani) and
its guarantor (Max Leather).

DISCUSSION

Yuzuk sccks summary judgment, pursuant to CPLR 3213, on the ground that the Sccond
Notc and the Guarantce arc each instruments for the payment of money only.

Yuzuk contends that, pursuant to the terms of the Notes, upon the occurrence ol the Event
ol Dclault, he was entitled to, and did, accelerate the entire remaining amounts unpaid, without

any requirement that he make any further demand for payment. (Long Island Sav. Bank of

Centercach, F.8.B. v Denkensohin, 222 AD2d 659 [2d Dept 1995]). Yuzuk further points out

that, under the terms of the Second Note: (a) he is not required to give noticc of an election to
accelerale payment; and (b) therc is no provision allowing the maker or guarantor to curc an
Event of Default. Yuzuk maintains he did in fact accelerate the amounts due under the Second
Note by instructing his counscl to recover the outstanding balances on the Notes, as cvidenced
by, among other things his letter of presentment drawing down the letler of credit.  Yuzuk
asserts that he has thercfore demounstrated his entitlement to summary judgment (sce Key Intl,

MIg., Inc. v Stillman, 103 AD2d 475, 477 [2d Dept 1984], affd as modificd 66 NY2d 924 [1985]

[“Acceleration clauses are quite common and are generally enforced according to their terms. . . .
[s]ince the contract did not provide for notice, the fact that [defendant] did not give notice is
irrclevant™]).

Defendants” opposttion to this motion (also alleged n the Related Action Complaint) is
based on the following premises:

First, defendants maintain that, by virtue of the February 25 and March 3 lctters

informing Cipriani that Yuzuk belicved Cipriani had commitied (raud through improper inter-

6
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company transactions while Yuzuk was a sharcholder, Yuzuk purportedly repudiated the Stock
Purchase Agrecment. Cipriani reasons that, becausc Yuzuk could theorctically scck recession of
the Stock Purchase Agrecement as a redress for an alleged fraud, Cipriani was unsurc whether
Yuzuk would actually deliver from cscrow the shares that he sold to Cipriani under the Stock
Purchasc Agreement. Cipriani further contends that it requested, but Yuzuk refused to give,
adcquate assurance with respect to whether or not he intends to affirm the Stock Purchase
Agrcement.  Sceond, defendants contend that Yuzuk did not properly elcct to accelerate the
outstanding principal balance due on the Second Note, and therefore Yuzuk is not entitled to
summary judgment in licu of complaint. Defendants contend that: (a) only the IFirst Notc was
accclerated, clicctive April 8, 2005; (b) the letter of credit backed the First Note only; and (c) the
letter of presentment related 1o the First Note only. Defendants further contend that, even if
Yuzuk did attempt to accelerate the Second Notc, it was on April 20, 1995, five days alicr
Cipriani cured the alleged Event of Default by its payment of $99,233.79 to Yuzuk.

Delendants thus claim that no “Event of Default” occurred because: (a) Yuzuk repudiated
or otherwise breached the Stock Purchase Agreement; (b) Cipriani’s default of the Stock
Purchase Agreement, if any, was de minimus; (¢) Yuzuk is cquitably cstopped to claim there was
a default; and/or (d) it would be unconscionable to declare a default. Defendants further stress
that, ecven 1{ an Event of Delault occurred: (a) Yuzuk failed to timely and unequivocally
accclerate the balance due under the Second Note; and (b) Cipriani curcd any default on April 15,
2005, at which time, there was no longer a “continuing” default.

A review ol'the cvidence confirms that there 1s no genuine issue of material facl in
disputc between the parties and that Yuzuk is entitled to summary judgment in his favor in all

respects. Specifically, Yuzuk has demonstrated that he is entitled to judgment against Cipriani in
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the amount ol $810,409.00, based upon his evidentiary showing that: (a) Cipriani cxccuted and
delivered the Notes; (b) the Notes required payment of $99,233.79 by April 1, 2005; (c) Cipriani
delaulted on this payment; and (d) Cipriani did not cure this default within the seven-day curc

period provided for under the Notes (see Crest Shipping Agency [NY] Inc. v Commodore

Consulling Ing., 294 AD2d 192, 193 [1¥ Dept 2002] [affirming grant of summary judgment in
licu of complaint where plaintiff adduced proof of note, that notc was an instrument for the

payment of money only and there was proof of default]; First Interstatc Credit Alliance, Inc. v

Sokol, 179 AD2d 583, 584 [1¥ Dept 1992] [prima (acie case made out under CPLR 3213 where
plaintifl produced promissory notc that defendant exccuted and demonstrated that defendant

[a1led to pay it]; see also Warburg, Pincus Equity Partners, L.P. v Keane, 22 AD3d 321 [ 1™ Dept

2005]; DDS Partners, LLC v Celenza, 6 AD3d 347 [1* Dept 2004]; Warburg, Pincus Equity

Partners, LI, v Q'Neill, 11 AD3d 327 [1¥ Dept 2004]). Thus:

A plaintifT is entitled (o an acceleraled procedure to commence and pursuc an
action to rccover on an instrument for the payment of moncy only (see CPLR
3213). A typical example of an instrument within the meaning of the statute 1s "a
ncgotiable instrument for the payment of money--an unconditional promise o pay
a sum certain, signed by the maker and due on demand or at a definite time"
(Weissman v Sinorm Deli, 88 NY2d 437, 444 [1996]). A motion for summary
Judgment in heu of complaint 1s appropriate where "[1]( is incontestable that
plamntiff would prove a prima lacie case by proof ol the note and a failurc to make
the payments called for by its terms" (Seaman-Andwall Corp. v Wright Mach.
Corp., 31 AD2d 136, 137 [1968], alfd 29 NY2d 617 [1971]).

(DDS Partners, LLC v Celenza, supra, 6 AD3d at 348).

Delfendants’ opposing arguments are unavailing, The Notes are instruments for the

payment of moncy only (see Seaman-Andwall Corp. v Wright Mach. Corp., 31 AD2d 136, 137

[1968] affd 29 NY2d 617 [1971]; Warburg, Pincus Equity Par(ners, L.I>. v O'Neill, supra) and arc

not ambiguous (see DDS Partners, LLC_v Celenza, supra).
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Moreover, nothing in either the Fcbruary 25 or the March 3 letter supports Cipriani’s
claim that Yuzuk somchow rcpudiated the Stock Purchasc Agreement or otherwise evinced an
intention to do so. Dcfendants’ atlempts to cast doubt upon whether Yuzuk effectively
accclerated the principal amounts due under both the First and Sccond Notes is similarly
unsupported. The court rejects defendants’ claims of unconscionability, immaterial breach and

cquitable cstoppel. (scc Key Intl. Mfg., Ing. v Stillman, supra, 103 AD2d at 477-478; see also

Fifty States Mpmt. Corp. v Pioneer Auto Parks. Inc,, 46 NY2d 573 [1979]).

The evidence, including the terms of the Notes and Yuzuk’s sworn statcment, together
with the authoritics cited above, demonstrate that Yuzuk accclerated the amounts due under both
the First and the Second Notes al a ime when Cipriani was in defaull. Defendants have failed to
controvert Yuzuk’s proof and have failed o raise a question of fact sufficient to refutc Yuzuk’s
showing of his entitlement to summary judgment in licu of complaint.

Yuzuk s also entitled to summary judgment against Max Leather on the Guarantec (sec

c.g. Chemical Bank v PIC Motors Corp., 87 AD2d 447, 453 [1* Dept 1982], affd S8 NY2d 1023

[1983]). The Guarantce provides that “the Guarantor hereby agrees and irrcvocably and
unconditionally guarantees the prompt payment when duc of all amounts owed by Cipriant undcr
the | Stock Purchasc] Agrcement and the Notes.* 1o enforce a written guaranty, the creditor need
only prove an absolute and unconditional guaranty, the underlying debt and the guarantor’s

failure to perform under the guaranty (Steve Young Intl., Lid. v Bamnes, 267 AD2d 24 [ 1™ Dept

1999]; City of New York v Clarose Cinema Corp., 256 AD2d 69 [1¥ Dept 1998]). Yuzuk has

done so (having demonstrated, among other things, that an Event of Default occurred under the
Noltes, acceleration of the amounts due, that Cipriani owes the balance duc under the Notes, as

accelerated, and that Max Leather guarantced payment of these amounts to Yuzuk), and has

9
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therclore cstablished his prima facic entitlement to summary judgment in licu of complaint,
pursuant to CPLR 3213. The burden shifled to Max [cather to establish, by admissible cvidence,

the existence of a triable issue of fact or a meritorious defense (J.L.B. Equitics, Inc. v Mind Over

Money, [1d.,, 261 AD2d 510 [2d Dept 1999]). Max Leather has [ailcd to raise any material
issues of fact and has failed to controvert Yuzuk’s entitlement to summary judgment on the
Guarantee (1d.).

Pursuant to the terms of the Note, Yuzuk is also entitled to rccover his “lees, costs and
expenses, including rcasonable attorncys’ fees and legal cxpenses, incurred . . . in endeavoring to
collect any amounts payable . ... *

In granting Yuzuk’s motion {or summary judgment, the court also denics defendants’
cross-motion for summary judgment., Defendants’ request for an order consolidating this action
and the Related Action is likewise dented, because, as set forth below, the court grants Yuzuk's
motion to dismiss the Related Action Complaint.

All of the purported causcs of action asserted in the Related Action Complaint arc
nothing morc than defenses to Yuzuk’s claims in this action. The court has alrcady fully
considerced and rejected those causes and defenses as lacking in merit in granting Yuzuk’s motion
for summary judgment in lieu of complaint and denying defendants” cross-motion for summary
Jjudgment in their favor.

Additionally, the first six causcs of action, all of which purport to scck declaratory relicf,
arc improper because, among other things, Cipriani cannot show that there 1s no adequate remedy
at law or that there 1s a justiciable controversy with respect to Yuzuk’s alleged ‘repudiation’ of
the Stock Purchase Agreement. The claims for injunctive relief are likewise deficient because,

cven if there was any merit to Cipriani’s claims, Cipriani cannot show that it could not have been
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madc whole by an award of money damages.

CONCLUSION

Settle orders and judgments providing for appropriate declarations in Cipriani

Acccssories, Inc. v. Adam Yugzuk, Index 601299/2005 and summary judgement in Adam Yuzuk

v. Cipriani ct ano and severance and continuance of attorncy fees for an assessment on the trial

calendar in Part 03.

Dated: March /0, 2006

ENTER:
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