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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF N E W  YORK:  IAS  PART 49 

BRAD ZACKSON, 

Plaintiff, 

-against- Index No. 602745/05 

ON THE BEACH ENTERTAINMENT, LLC and 
KATHY WALLACH, 

This is a plenary action to set aside three judgments by confession. CPLR 321 8. 

Plaintiff commenced this action by summons and complaint.' Plaintiff moved to 

vacate three judgments entered against him in this court, in favor of defendant On the 

Beach Entertainment, LLC ("OTB"), on three confessions of judgment. 

Defendants cross-move to dismiss the complaint based on a failure to state a cause 

of action and failure to join necessary parties. CPLR 32 I 1 (a) (7) and (IO). Defendants 

also seek a change of venue. CPLR 5 10 (c). 

The complaint alleges five causes of action, each of which arises out of the same 

operativc facts: defendant OTB is alleged to have entered .judgment on three confessions 

ofjudgment before thc debts identified in the underlying affidavits had matured. With 

Thc court notes that the law firm representing plaintiff is apparently a New Jersey film. 
The documents submitted herein in some technical respects do not sccm to comply with the 
requirements sct forth in the CPLR. The court will nevertheless consider them on this motion in 
the interests of justice. 
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the fucus on these facts, plaintiff’ attempts to plead claims for breach of contract, fraud, 

breach of fiduciary duties, “lender liability,” and breach of the implicd covenant of good 

faith. 

Plaintiff Brad Zackson (Zackson) alleges that he and OTB entered into an 

agreement by which OTR was to loan money to a company “jointly owned,” known as 

Harnpton Retreats, LLC. The agrccment was entered into “[c]ommcncing in or about the 

Winter oi‘2003 and lasting until Spring of 2004” (Complaint 7 3). A series of promissory 

notes was also entered into. 

As part of the understanding between the 
parties, Plaintiff executed a Judgement by 
Confession which document was to be held in 
escrow pending a potential default under the 
terms of the document and the adjoining Note 
agreement. 

Complaint, 7 4. 

Zackson claims that defendants obtained judgment on the notes prematurely, in 

breach of the “agrecments,” without prior notice, and before the due dates stated in the 

various notes. Hampton Rctreats is alleged to have failed as a direct result of defcndants’ 

wrongfully obtained judgments, causing the capital expended by OTB and Zackson to 

have been lost. Additionally, plaintiff claims that he was unable to complete other 

projects, and lost the ability to refinance his residence, causing it to be lost through 

foreclosure. 

Defendants allege that Zackson first approachcd defendant Wallach for the 
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and two other notes, both of which were entered on December 13,2003, are the subject of 

the judgments here sought to be set aside. All of the loans were made by OTB. Zackson, 

in addition to guaranteeing paymenl of each of the notes, executed three confessions of 

j udgment. 

The two affidavits confessing judgment, which relate to the December 13, 2003 

notes, statcd that the borrower had agreed to pay the amounts stated, to the lender, on or 

before Dcceinber 13, 2005. The affidavit relating to the March 15, 2004 loan stated that 

the borrower had agreed to pay the lender on or beforc May 15,2004. Zackson claims 

that this duc date was extendcd to December 15,2004. 
I 

Defendants claim that the December 15,2003 notes provided that the maker, or 

guarantor’s, failure to generally pay his debts when due constituted a default under the 

notes. Zackson was allegedly in default on the mortgage on his residence when he 

approached Wallach for the further loans, in December 2003, and Zackson knew, at that 

I 
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time, that hc would no1 bc able to repay the money he was borrowing. Further, Zackson’s 

default under his mortgage loan is also alleged to have constituted a dcfault under ihe 

December 13, 2003 notes. 

Defendants also claim that Zackson defaulted on the final loan from OTB, in the 

amount of $50,000, that the maturity date for this note was never cxtcnded beyond the 

original date of May 15, 2004, and that Zackson’s failure to repay this note when it was 

due constituted a default under the December 13, 2003 obligation to generally pay all 

debts when due. 

On June 16,2004, a judgment was entered against Zackson based on one ol‘ the 

December 13,2003 confessions ofjudgment, in the amount of $156,314.92. On August 

20, 2004, two inore judgments were entered, one in the sum of $263,908.84, based on the 

$250,000 confession ofjudgment executed on December 13,2003, and the other in the 

sum of $50,265.00, based on the confession ofjudgment executed on March 13,2004. 

Defendants claim that the complaint €ails to state a cause of action, with respect to 

the first cause o€ action, for breach of contract, since no contract to promote I-Iampton 

Retreats existed. A confession of judgment is not a contract, argue defendants. 

With respect to the claim for fraud, in the second cause of action, defendants argue 

that plaintiff has failed to satisfy the minimal pleading requirements of a fraud claim, and 

has hiled to plead fraud with specificity: plaintiff has failed to idcntify the defendants’ 

alleged material misrepresentation. Orbit Holding Corp. v Anthony Hotel Corp., 12 1 
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AD2d 3 I 1  ( I ”  Dept 1986). 

With respect to the claim for breach of fiduciary duty owed to Hainpton Retreats, 

alleged in the third cause of action, dcfendants claim that Wallach was merely a lender, 

and never an officer of Hainpton Retreats, and that Wallach’s status as a lendcr in no way 

imposcd a fjduciary duty upon the defendants. Defendants also claim that plaintiff has 

failed to allegc thc actual breach of the fiduciary duty in the complaint. 

Further, defendants claim that Hampton Retreats and Dynamic are named in thc 

complaint as having been damaged by defendants’ alleged breach of fiduciary duty, and 

“lender liability,” and are, therefore, necessary parties to this action. Plaintiffs failure to 

join these partics is asserted as an alternative ground for dismissing this action. 

On a motion to dismiss for failure to state a cause of action, every fact alleged 

must be assumed to be true, and the complaint is to be liberally construed. M. Sobol, Inc. 

v Goldman, 259 AD2d 526 (zd Dept 1999). 

CPLR 321 8 (a) (1 )  and (2) providc for the entry ofjudgment upon an affidavit, 

without an action, where the party to be charged has executed an affidavit: 

1. stating the sum for which judgment may be 
entered, authorizing the entry of judgment, and 
stating the county ... in which entry is 
authorized. 3. ... stating concisely the facts 
constituting the liability and showing that the 
sum confessed does not exceed the amount of 
the liabili ty.... 

A judgmcnt by confcssion is, among other things, a security device, or a shortcut 
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to judgment wherc ii party concedes liability. Siegel, Practice Commentaries, 

McKinney’s Cons. Laws of NY, Book 7B, C32 18: 1. 

“[Sluch a judgment has all of the qualities, incidents and attributes of a judgment 

on n verdict, including a presumption as to its validity.” Giryluk v Ciryluk, 30 AD2d 22, 

23 ( I  st I968), a f d  23 NY2d 894 (1969). Entry ofjudgment upon an affidavit may be 

contested by the judgment debtor in a plenary action. Burtner v Burtner, 144 AD2d 4 17 

(2d Dept 1988). Courts adopt a liberal attitude in vacating such judgineiits. Giryluk, 

supra. 

Defendants claim that plaintiff’was in default under the guarantees of the 

proinissory notes before the maturity dates were reached, based on his failure to kccp 

current on all of his financial obligations, as required under the terms of the promissory 

notes. 

Viewing the complaint liberally, the court finds that plaintiff has adequately 

pleaded a claim to set aside the three judgments entered on the affidavits of confession, 

and the branch of the motion which seeks dismissal based on a failure to state a cause of’ 

action is denied. Although the complaint inartfully pleads claiins for breach of contract, 

fraud, breach of’ fiduciary duty, implied covenants and lender liability, plaintiffs 

supporting affidavit sufficiently alleges that the confcssions of judgment granted 

defendants authority to enter judgment only on the happening of a default in the payment 

of notes, which notes had not yet matured when the judgments were cntcred. Where 
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plainliff adequately alleges that a judgment was entered on a confession without 

authorization, the complaint sufficiently pleads a claim to set those judgments aside. See 

Rae v Kestenberg, 16 NY2d 1023 (1965). 

However, notwithstanding thc dcnial of that branch of the inotion, plaintiff is 

directed to serve and file a verified complaint separately setting forth the details of each 

cause o l  action. 

That branch of the motion which seeks a dismissal based on plaintiffs failure to 

join necessary partics is denied. The claims in this plenary action all arise out of 

defendants’ alleged entry of judgment before they were authorized to do so by the 

conlessions of judgments. Although the debts underlying the affidavits of confession had 

been extended to entitics who have not been named as parties to this action, it does not 

appear to be necessary io join thosc entities in order to grant complete relief to the 

plaintiff. Pascuzzi v Cur & General Ins. Corp., 270 App Div 976 (4th Dcpt 1946). 

Apparently, the only damage was suffered by plaintiff-guarantor, and not by the 

borrowers. Further, the judgments were only entered against the plaintiff. Should it 

appear that any third-party needs to be joined at a later stage o l  these proceedings, 

defendants may move for such relief at that time. CPLR 1003. 

Thc application for a change of venue is also denied. The record has not been 

devcloped enough to substantiate defendants’ argument that these claims “should” be 

pursued in Suffolk County. Although defendants claim that thc C ~ U S C S  of action and the 

-7- 

[* 8 ]



I 

convenience of witnesses would be better served by transrerring lhis action, plaintiffs 

first choicc to pursue his claim in the county in which he resides, and the county in which 

defendant Wallach rcsides, will be given precedence over generalized claims that a 

transfer would be more convenient to witnesses who have not yet been identified, and 

other non-parties to this action. CPLR 503 (a). Further, the court notes that Suffolk 

County is well within coinmuting distance of New York County. 

The court has reviewed the motion to vacate thejudgmcnts, and finds that there are 

sufficient issues of fact to warrant denying that relief at this time. 

Accordingly it is 

ORDERED that plaintiffs motion l o  restrain defendants from enforcing judgments 

obtained based on affidavits of confession is denied; and it is further 

ORDERED that, within 20 days from the date of service of a copy of this order 

with noticc of entry, plaintiff shall serve a verified amended complaint; and it is further 

ORDERED that defendants’ motion to dismiss the complaint is otherwise denied. 

Dated: March 3, 2006 ENTER: 
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