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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

- v -  
MOTION DATE 

MOTION SEQ. NO. c>cm-iI:\ 
MOTION CAL. NO 

were read on this motion to/for _ -  The following papers, numbered 1 to 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits ~" . 

PAPERS NUMBERED 

Check one: ' 1 FINAL DISPOSITION I \  1 NON-FINAL DISPOSITION 

Check if appropriate: 1 1  D O N O T P O S T  fl REFERENCE, 
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-ag:ai ii s t - 

Index No.:  C ) O I  701105 

EDITH 0’1 IARA,  Individually and as a Director and 
Sliarcholdcr of WHI‘I’E KNICH‘I’ ,  LTD., 

Dc fcndan t s . 

I-lclcn E. Frccclman, .I.S.C’. 

I n  this nclioii to recover on lliree promissory notes issued by Wliitc Knight, Ltd. (“While 

Knight”), inlervenor Edilli O’Hai-a (“O’11ai-a”) niovcs to aiiiciid hcr aiiswcr ~ n d  counlerclaims and 

sccks cquitablc rclicf to prevent plaintiffs li-om disposing olcoipoi-ate asscts and from taking sleps 

to i‘ciiiovc licr and licr tlicalei. from White Knighl’s only imqjcw cl, tlic building located at S O  West 

13“’ Street, New York, New Y ork (llic “HitIId~iig”). 111 Dccciiihci- 3004, the plaintiffs Steph;iii ~ 1 c 1  

Bctli Locwcn tlici 1 pi~rcli~iscd Whi I t :  1Cniglit shares li-om foniier part-owner Gordon Mi Idc (“Mi Ide”). 

At that tiiiic, Mildc also transl-krred lo plainliffs promissury iioles as coiisideration lbr loans Milde 

allcgcdly iiiadc to White Kiiiglit. ‘I’lic Loewenlheils sued While Kniglil c)ii the pi-oinisst>ry notes and 

ciilcrccl a dcl’CLi~lt~jiid~iiiciit agaiiisl i t  for $75 1,758.57. In ;i decision cnlered Novembei- 23, 7005, this 

cu11r1 vacaled the del;iiill iidyiienl and gi-anlcd 0 ’ 1  Iai-a Icavc lo iiitci-vcnc and l?lc an answer and 

counterclaims. 

O’Hai-a now seeks leavt: 10 i1luclld Ilct- ~ I I S W C ~  aiid countcrclaims to add a claim seeking a 

clcclai-atoi-y judgiiciit that thc I mwciitlicils do not own ;i majority interest in the coi i~pa~iy,  and 

sce king ecl i i  i I ;ib 1 t: I-e I i c r t o pel-in ;in ciil I y ci ij CI i 11 W h i ti: K 1 I i gli t h m  sc I I i i i  2 ai r- r-i gli ts app i i  t-tcnan 1 t cj t hc 
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€3 it i I d i i i  g, ;I nd fro rii laking ;ic i c) ti t.; to I-cm o v c 0 ’ I -I iim ’ s I i o  1- Ib r- p rci fi t LU Ipo Iat i o I 1, t h i: Th i i t  cell t 11 5: 11-55 t 

Repertory (lompany. Inc. (ihc “‘I’heater”), h n i  the Ruilding. 0’ Hara also seeks to stay plaintiffs 

Ii-oim scll ins tlic air rights :iiid lion1 taliing any steps to removc t.lic Tlicatcr from the Building during 

the pendency or this action, and rmvcs for disniissal of h e  Loeweiitlieils’ ai’iiriiiativc defcnses to 

(]’Id, ( I I ~  -, ’ s . coiii~iter~Iaiiiis. . 

For thc wtsoiis stated helow, 0 ’ 1  lara’s motion scekiiig leave to n m e ~ ~ d  Iicr coiinterclaims is 

granted, hul her iiiot.ioii seeliing pi-climinary cqLiitablc relief is denied. It is prc1n:itiirc at h i s  time lo 

d ism i ss p 1 ai n t i TI-s ’ ;i I‘li i i i i  at i v e d c f i-ii scs to (1 ’ I I x i  ’ s c o ~ i  i i  t crc I ai nis . 

I )  ‘ I  lcit-a ‘.s A ll~~dq~i/ioii,s ,Yi,ipport ing th c? C’o /..it I tctdrr iim I I  I I  i;l Pi-oposc.r I A t i t  (:ti r lri I (’ti I s  : 

O’Hara roniicd and has hccn running tlie ‘lheater since 1979. O’f-Iara alleges that slic a n d  

Milde Tomied Wliitc Knight. in 19S2 as ;i vcliicle to acquire the Bi.iildirig and provide ;i location for 

the ‘I‘lieater. Sincx its i ~ t ~ ~ l ~ . l i ~ i t i ~ ) I . l ,  (.)’I I:u-a has used the Building ;is ;1 rcsidciicc and as ;i location I ~ I -  

the ‘I’heuter’s oper;itioiis. On .IanLiary 4, 1983, O’Hara and Milde cntorcd into a C1ross Purchase 

Agreement in coiinection with Wliitc Knight’s l-’ormation that named Mildc, (Ij’Hara, and Robert 

Flickcr ;IS directors, with 0’1 lara scrvirig as president and Mildc scrving as vicc-prcsident and 

seci-et.ai-y. As ol‘.lariiiai-y 1983, Mildc held 50 shares, O’Ham held 25 shares, and the ‘l’heatcr held 25 

s1i:ii-c~. 0 ’ 1  I ~ ~ r i i  allcgcs tli;it I;itcr that year, Milde proposed lo O’ITara that h e y  divide lhc Tlicater’s 

sliarcs so lliiit Wliilc Knight could hecome an subcliaptci- S coqm-ation, receive more Ihvorable t.as 

lrealment, and inore easily allract additional investors. Milde aLgeed 10 pay tlic ‘I’liealei- $25,000 21s 

corisidcration li7r 13.5 sIi:ircs, resulting in M’ilde holcling 62,s sliarcs :itid O’Hara Iioldirig 37.5 sliai-es. 

0’1 lara allcgcs that (311 Janiwy 3, 1986 Milde luaiied $1 80,000 to White Kiiiglit, and that was 

tlic only Ioaii apprc)vcil hy the h o ~ d  ofdirectors (tlie “13uai-(1”) ibi- which Milde received ;1 piuiiissory 
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i i ~ ~ c .  0’1 I a i ~  nllcgcs tliut Mildc mid O’Hi~i-a  iilso riiadc iiif’urriial ~ o r i L ~ ~ i l ~ u t i u ~ i s  lo tilt: B~iilding foI 

iiccdcd rcriovations. 

O’Hara alleges that in  tht: suiiiiiier of‘2004, Stephan approached 0’1-lara about purchasing the 

Building from White Knight. Artc.1- O’Hai-a rcJ’ectccl this orfcr, Stcplian and his wire Rcth 

1,oewentheil negotiated a deal with Milcic to prcliasc h i s  sliar-cs and gain iiiiijorily control of. the 

Whitc Kiiiglil. Tlic Roard Iicld ;I special mcctiiig oil Dcccmbcr 2, 2004 that O’Hara did not attend. 

At that meeting, Milde stated h i t  hc 11ad lost his stock ccrtiiicates and tlircc proniissory notes issued 

by While Knight, and the Board attenclees appi-ovecl tlie ~-eplaccnient oftlic cci-til’lcales and promissoiy 

notcs. Exercising his rights as iii:i.jority sharcholdcr, Milde elecled Stephan, Belli, aiid their dauglitei- 

Kara Ann to tlie Hoard. Milde also selecletl oT~ce~-pc>sitions, with Stcphan as president uid Ireasui-cr, 

Beth ;is sccrclary, and Kara Ann as vicc-presidelit, 

0 1 1  March 23, 3005, tlic plaintiff$ condiidcd a combined annual meeting ofthc sliarcholdei-s 

and directors. 0’Har;i a~tciided tlie meeting and advised that she did not tliink the Board acted 

Icgitiin:itcly dui-iiig tlic ~lcccnibci- 2004 iiicctiiig. P13iiitii-’f‘l:$ stated at the March ZOOS iiieeting that [hey 

intcndcd lo siic While Knight to rccovcr on the proniissory notes, and they did not autliorizc O’Hai-a 

to rcprcsont White Kiiiglit. 0’1-Iara tlicii sought lcavc to intcivcnc in the I,oewentheiI’s action against 

W ti i le Kni ghL. 

Since the Novciiilw 2005 dccision vacating thc dcfaiill judgment agaiiisl White Kiiighl and 

granting 0’H:ira leave to intcivcric, Slephan Loewenllieil has announced that Whitc Knight will sell 

thc air riglils :ippiii-lcniuit to tlic Iliiilding to a real cstatc dcvclopmcnt finii. In addition, Stcphan 

I,ocwcntlicil, 011 lxhaIf~o[ Wliitc Kiiiglit, sciit two iioticc to qui1 letters to tlic Tlicatcr, care of O’Hnra, 

dalcd .1aiiiiaiy I C ) ,  2000 ~ i n d  Janiiary 2f), 2OOf). 
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(?/(I in is (711 r-i 

O’Hai-a seeks to aiiiciid her answer and counterclaims, adding tlircc iicw ca~iscs of action in 

light ol’plaiiiti fl’s rccciit actions a i d  tlic lack oJ:docuinciitary cvidciicc prodiiccd during disclosure. 

0 ’ 1  larn sccks a dcclaraloi-y j ~idyiiciit that O’TTara and Mildc iicvcr consummated tlie 1083 lransfcr 

of tlic Th&tci-’s stock bcciruse the Tlicatcr iicvcr actually rcccivcd coiisidcration rind 110 documents 

ex i s 1 pro vi iig the trans fe r t 00 I< p I ;ice. 0 ’ H x i  d i sp L I ~  es t he v a1 id i t y c1 L Mi Ide ’ s “rcp I acciii cii t ” s t ock 

ccrti licatcs crcalcd a1 Ilie 1)eceiiihci- 2004 mecling. Because O’IIara dispiitcs tlic validity ofthe 1‘183 

pLii1x)i-tcd stock traiislkr, she wiiteiids that the Theater retained a 25 pci-cent intcrcst, (1’ I-Iara has ii 

25 percent inlcresl, and the I.ocwcnthcils h v c  a 50 percent intcrcst that Milde transfen-ed to llicin. 

0 ’Ha i . a  coiitcnrk that hccaiisc tlic I mwciitlicils do not owii a majority intcrcst in  While Knight, they 

do not have xilhorily lo  sell tlic Ruilding’s ail- rights or cvict the ‘I’hcaler from the Building. 0’1 lara 

also rirgucs t1i:it tlic cvicljoii notices coiistitutc wroiigK~11, retaliatory landlord actions Linder Kcal 

I’roperty Law 223-b (“IIPL 9 223-b”), and h e  sale of the air rights may no1 proceed without two- 

thirds shai-eliolder approval iiiidci- Biisiness Corporation Law $ 003 (“HCL $ 009”). TIILK, 0’ Hara 

seeks to add couiilciclaiiiis Ibr cqiiit;iblc rcl icf~~rcvciitingplaiiitiffs from selling air rights and evicting 

the Tlicaler, m d  she seeks equilable relief staying plaintifrs horn taking liirtlier steps in conncction 

with tlicsc acts. 

I ICW I i o i i e y  : 

TI i c Lo cw c I i t 11 c i I s o ppo s c t Ii c 13 rcop to sed 3111 c t i  dm en t s a I i d i i i  o t i on for eq LI  i t ;i b 1 t: 1-c 1 i c I‘ 

coiitcnding that tlie 1983 stock ti-a~isfki- was valid and they own a 62.5 pcrcciit majority inlercst in 

White Knight. Accoi-ding to  tlic T,ocwciitlicils, tlic Jaiiuary26, 1983 iiiinutcs :~cknowledge that Mildc 

;uid 0’1 Iai-3 agi-ced to the stuck traiisfkr aiicl that 0’1 Jam has iicvcrbcl’orc disputed lhal Mil& owned 

ii miijoi-ity interest. Plainliffs also contend that the sale of air rights does iiot require a two-lhirds 
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sliarciioldcr vote under HC:’L 5 909 because the sale does no1 conslilulc ;I disposilion or “all or 

subslanlially all orthe corporation’s iissels” under the stalule. ‘I’he Loeweiitheils also argue that there 

is iico basis lo enjoin an eviction proceeding under IWL $ 223-1) because h i t  provision only applies 

lo I-esideiitinl propci-ly, 3nd tiic Tlicatcl- has not paid retit or accounted for income to White Knight. 

I,C‘LI \)(, l o  11111 r ’ r l r / :  

Leave lo amend iindcr C P L K  tj 3035(h) sliall be frccly granted so long ;is the opposing side 

does nol suffer prcj iidicc and tlic proposed c1;iims arc n o t  Ihcially riicritlcss. ,YP;‘c.c ilonzwo 1’. Kotiiiwi, 

23 I A.L).2d 400 ( 1 ‘” I k p t .  1006). Plaintill-s Iiavc iiot sliown that they will suffer prc-judice as a result 

of the amciidniciits, I-7ai-ticularly because the parties are still in the disclosure pliasc of  litigalioii. 

A ss iim iiig 0 ’ H x i  s a 1 I egali o i i  s arc t ruc, sli c st at cs a cl ai iii for tlic dccl arato ry j lid gin en 1 regiird i ng t Iic 

pal-ties’ interests in Wliilc Knighl. The statement iii tlic Nnvcmbcr 2005 decision that tlic 

Locwciitlicils Iicld a 62.5 perceiil interesl was no[ a conclusion of a litigaled issue h i t  a stateimoiit of 

an Liiidisputcd h c t  at thc time thc parties subiiiillcd llic motion to intervene. Now, that f i ~ t  is in 

disputc, arid ncitlicr party has produccd siillicient evidence pi-oviiig tlic sharcholdcrs’ stock 

owncrship. Tlic stock ownei-ship is it thi-eshold issue in this case because irthe I,ocwcritlicils did not 

purchase ;I iiiiijorily inlercst in  White Knight m d  the R o a d  did iiot cxcrcisc adcquale corporate 

Iomialitics reqiiiid ofcloscly liclcl col-poratioiis, , s w  ~ ‘ / I M I  v. tmiis,  303 A.D.2d 141 ( I L k p l .  2003), 

tlicn Stcplian Loewenheil docs no1 have authority to acl 011 bchalf of White 1Cnighl. Thus, 0’1 l a r a  

states a cogiiizahlc claiiii fb i -  pciiiiaiiciitly ciijoining the air I-ights sale and the Tlicatcr’s rciiinval from 

the Bui Iding. 

Pri7lim im 1:11 151 I 1 iiir h l r :  R r ~ l i c ~ / ~  

Granting prcliiiiiiiary iiijuiictivc relic[ r-equirtls a clear showing o l  a likcliliootl 01’~illimale 
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s i i c u x  on [he nierils, ir-rcpir.;hlc I i a m  absent the eqiiilable relief; and ;11 balmicirig d- the eyuitics. 

,SL‘L‘ S‘rollo IJ .  i’vlc.i, 21 9 A.D.2d I8 1 ( I ”  L k p t .  1996). While 0’1-Tara’s nllcgalion that Stcpli:in 

Loewentheil clocs iiot liave autliority to act on hchalf of While Knight satisfies the liberal standard 

for  riiiicrding plcxliiigs, O ’ f - i x i  has not made a clear showing ora likelilioocl to succccd 011 this claini 

tliat woiild warrant Ilic “cli-astic” 1-ciiicrly o f  iii-jiiiictivc rclicf. /d.  ~ r l  182. Additionally, 0’1 Iara has  

not s l -~~wi i  that tlic statutory Ixtscs for licr claims arc applicable herc. 

0’1-lai-a has not sliowii t1iu.t a prcliniinaiy iii,juiiction is warranted lo prevent Iiirthei-actions the 

Locwcnthcils m a y  talic in connection with the removal orthe Theater bccausc it is retaliatory iinclcr 

WL 6 223-b. Tliat pi-ovision applies to rcsidcntial propcrty ( R P I ,  fi 223-b(0)), and the alleged 

rctaliatoi-y ;tct iiiiist 17c i n  I-esponse to a tciiaiit’s coiiiplniiit to the govcrnment about alleged licaltli and 

salcty violations ( 3  223-b(a)), a tcnant’s action to enforce rights under the lease (~ 223-b(b)), 01- 

pxticipation in ;i tcnLinl’s organiziilion (tj 223-b(c)). Here, the notices to quit arc not rctalialory iiiiclcr 

RPI, 5 22.7-b bccilllsc tlic Thcater is not residential propcrty, a id  the notices to quit are allcgcdly in 

rctaliation for O’Hara’s intcrvciitinn in a corporate dispute. hddilionally, although :in actllal cviclion 

could cause irreparable harm to the theater, the possible institution of a legal proceeding will not 

causc irrcpar:ibly harm bccxisc White Knight has a right to bi-ing an action ifit bas a cogniziible clniill 

to evict for nonp:iymcnt of icnt. If Stephan Loewentheil does iiot have autliority to act on behallof 

While I<night, then O’Hara may raise that issue as ;i dereiise in an eviction proceeding, but 110 

pruceediiig need be eii$oined at this t i i i ic.  

O ’ H a r a  also h a s  not shown h t  a pi-elii-ninar-y iiij iiiictioii is wanantcd to stay thc sale or air 

rights under M’L $ 009. C‘oi-porations liavc tlic explicit riglit to scll or transfer any or all  o f  its 

propcrty Lindcr BCl, 3 203(5) .  1 Iowcvcr, tlic corporation’s right to dispose ofproperty is liiiiitcd when 
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a coqm-atioii Lrarisrcrs “all, o r  sul~staritially all, U I  ;i corpoi-atiori’s assets,” and the transfer “falls 

outside the ordinary scope of a coqoratioii’s business.” In such a case, thc transfer niust Iirst be 

approved by the hoard of directors, imd two-tliircls of  the shareholders. BC‘L 5 900. I-Icre, the 

pt-opc:)t.;cd s d c  is f?:)i- air i-isliis aiid dcvclopment rights above the Building, not  the Building itself. 

Allhough cunstruction above the Ruilding will presumably affect it, 0’1 lara has no[ subiiiittcd 

cvidciicc that the s d c  o f  air rights will cffectively disposc of“siihstaiitially all oi‘the corporation’s 

assets, or  that the IliILii-e to stay tlic sale iintil the conclusion 01 this action will cause imparable 

harm. Lktel-inining which side the ecluilies I’CLvor retiinins iinclear at h i s  time. Although the sale 01‘ 

ai i- i-i g h t s co i I 1 d d i sin I p t lh e The a 1 er ’ s op ci-at i o 11 s, th c Lo cw en t h e i 1 s argii e that c I 1.j o i i i  i 11 g th c sa  1 e w c) 11 1 d 

result i n  lost rcvcniic for White Knight equaling $2.8 niillion. 

I, 

I n  siiiii, ( ~ ’ I - I m  has allcgcd sufficient facts to support amciiding her answer and couiitcrclaiins 

challenging the Loewcntlieils’ atllliority tn act on behalf of White Knight. 1 Iowcvcr, lhe evidciicc 

sdmiittcd docs not  support st:iyiiig any actions at this time. 

A cc~)i-d i 11 51 y, it i s 

OIIDEKEI) t h t  leave to aiiiend O’llara’s aiiswcr and counterclaims i s  granted, and the 

Second Vcri Iicd Aiiswcr aiicl C‘o~rtitcrcliiims annexed lo the moving papers shall be deeiiicd served 

upon scivicc o f 3  copy of this order will1 notice orenti-y tticrcof; niid it is furlher 

ORDEREL) h i i t  plaintiffs serve an answer to tlic aiiicridcd counterclaims witliiii 20 clays 01’ 

the dale olsaid service, and i t  is h t l i c r  

OR DER ED tlial tlic rciiiaiii i tig branches of 0’ Hara’s motioii h r  prcl i r i i  i nary eqiiitablc rcl icf 

iuid disiiiissal ofplaiiiti 1.1.~’ af‘fir-iiiativcdcfcnses lo 0’Hara’s collrlterclailiis arc denied, and it is liirthcr 
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ORDEREL1 [liar the p i - t i e s  arc directed lo appcar for a slalus conference in Roo111 20s o r 1  .Iiiiii: 

13, 2006 31 9:30 a.111. 

DA'I'EL): May 19, 2006 ENTER: 
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