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SUPJlEMl? COURT OF THE STATE OF NEW YORK 

hdcx No.: 601 720/05 
PI ai nt i ff, 

- ag ai 11 s t - 

LARRY SELEVAN, PETER NELSON, 

TNC. and IAN RLANT, ESQ., as Escrowee, 
GARIUCK-AUG ASSOCIATES STORE LEASING, 

Defend ants. 

GARRIC’K-A UG ASSOCIATES STORE LEASING, 
INC. a1ld GARRICK-AUG WORLDWIDE, LTD, 

Third-Party Index No.:  591 075/05 
Th i rd- Party P1 aiii t i ffs, 

-against- 

.IOSEPlT AQIJINO, UNNE‘I ‘H  1. JTARER, 
DOUGLAS ELJJMAN LLC and N.Y. STORE 
LEASING, INC. 

Motion scqucnce numbers 001 and 002 are hereby conso idated for disposition. 

In this action by plaintiff Faith Hope Consolo (Consolo) to recover rcal cstatc 

coniiiiissions allegedly owcd to her by defendants Garrick-hug hssociatcs Storc T.casing, hic. 

and Garrick- Aug Worldwide, Ltd. (togcther “Garrick- Aug”), third-party dekndanls Douglas 

Elliman LLC (Ellimai) and Kenneth I .  Habcr (Habcr) movc to dismiss causes of actions one 

through thrce and live o r  defcndant third-party plaintiff Carrick-Aug’s thit-d-party complaint, 

pursuant to C‘PI,R 321 1 (a)(l) and CPLR 321 l(a)(7). Third-party defendant Joseph Aquino 
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(Aquiiio) rnovcs to dismiss C’Jasrjck-Aug’s third-party complaiiit, insofar as it applies to him, 

FACTUAL ALLEGATIONS 

Plaintiff Clonsolo was arfiliated with defendant Garrick-Aug as a real estate brokcr, 

specializing iii rctail properties, rronl approxiiiiately 1985 to January 2005, During this lime, 

Consolo workcd as an i ndepeiidcnt Contractor, receiving a percentage of conimissions froim 

Gai-ricli-Aug for- real estate transactions she conducted for Garrick-hug. 

Acluino worked for Garrick-Aug from approximately 1989 to January 2005, also as a real 

estate brokcr and independent contractor. Ayuino had a writtcn employment coiitract with 

C+arrick-Aug, dated April 1, 1989 and amended in March of 2000. The hqiiino Eiiip~oymenl 

Contract dictated tlial Aquiiio agrec to certain rcstrictive covcnants including n non-compete 

provision, lionsolicitation or other Garrick-hug einployees for work outside Gamck-Aug, and 

ownership of proprietary dociuncnts and confidential custoiiicr lists, in the evcnt the employment 

contracl was tcmiinatcd. Specifically, thc conlract statcd, 

[ all1 lists of landlords, building owncrs, tenants and agenls (collcctively “Customers”) of [tie 
C‘orporation owned or developed by the Corporation arc and shall be thc sole and exclusivc 
proper-ty of Ihe Corporation ... LJpon tcrniination of your einployment under this Agreement, you 
shall promptly deliver to the Corporation all records, books ... lists, copies or cxtracts froin aiiy ol‘ 
the lregoiiig or iinrlcl- your control ... In thc event you tcnninate your relationship with the 
Company or the Coinpaiiy terminates its rclationship with you, you will not intcrfcre with the 
Corporation’s busiricss relalionships with its Customers” 

(EllimaIi Meinorandurn of Law, Exhibit A, hquino Employment Contract, at 3). 

‘l’hc Aquino Eniployment Contract also slated, “[tlhe lerm or  this Agrcement shall 

conirtieim upon tlic signaturc of this document by you and a duly authorized represeiitativc of 

the coi1m,oratioii7 and end upon your death or the sooner termination of this Agrccmcnt by either 

party by written notice given to the othcr” (id. at 1). 
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lhr-iiig tlicir time at Garrick-Aug, Consolo and Aquino worked ori niaiiy real estate 

leasing deals togcthcr. In the summer of2004, and as stated in Garrick Aug’s complaint, 

C‘onsolo and hyuino decided to leave C+at-rick-Aug. In September of 2004, Consolo and hquino 

xraiigcd with Haber, an officer oPElliiiian, to cstablish a retail bioker business relationship with 

Ellimaii. C‘onsolo and Aquino officially joined Ellimaii in January oC2005. 

A tennillation agrccmciit was entered into on I a n i i q  17, 2005 betwccn Consolo, Aquino 

and Garrick-Aiig (Elliiiian Mcniorandum of Law, Exhibit B, ‘Termination Agrccnicnt, at 1) 

(Tcriii i nation Agreement). The Termination Agreement set forth that Consolo and Aquino had 

decided to terminate their relationship with Garwick-Aug and enter into agreements with Elliiuaii. 

Tii addilion to setting forth a payment schedule for commissions owed by Garrick-Aug to 

(’onsolo and Aquiiio, thc Terminatioii Agreeinelit provided that the agreement between Aquino 

arid Garrick-Aug “is tci-minatcd waiving all rights referencing the non conipctition covenants” 

(id at 1 ) .  

Tri addition, the ‘l’ermination Agrccmciit pr-ovidcd that, ciii or before February 1,  2005, 

C‘onsolo and Aquiiio wcrc to dcliver to Garrick-Aug all of [he “original” files dated from January 

1, 1099 to thc date ol the Terminatioii Agccmcnt, and all files “previously removed and such 

files that will bc rcrnovcd by FC and 3h in the next twenty (24) hours rrom GASL’s offices ...” 

(id. at 1 ) .  

111 May of 2005, Consolo filed a coinplaint against Ganick-hug, alleging that Garrick- 

Aug railed to pay commissions owed l o  hcr in accordance with the Termination Agreement. 

Sooli after, Garrick-Aug filed a third-party complaint against third-party defendants Ellimaii, 

Haber iincl Aquiiio. I n  its third party complaint, Garrick-Aug asserts as its first cause of action 
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and counterclaim against Consolo, Aquino, Ellirnan aiid TTaber, unfair competition, slating that 

C‘oiisolo and Aquino "appropriated and converted Proprietaiy Docuimiits and copics thereof, i n  

violation of their respective agrecmeiits not to do so’’ (Garrick-Aug’s Third-Party Complaint, at 

1 0- 1 1 ). Garrick-Aug fiuther alleges that Ellirnan and FTabcr participated in the conversion of 

Garrick-Aug’s proprietary documents and trade sccrcts by “accepling, retaining aiid hiling to 

1-etum” tliesc docuincnts and “by using and disseminating trade secrets, con Gdential customcr 

lists a id  thc Proprictary Docunicnts owned by Garrick-Aug” (id. at 10-1 1). 

Tn its second cause of action and counterclaim against Consolo, Aquiiio, Elliman and 

Habe]-, Gmrick-Aug requests that third-party deretidants Ellirnan, Habcr aiid Aquino be 

pcriiiancntly enjoined from continued use and disscmination olconfidential customer lists and 

pi-opi-ictary documents beloiigiiig to Carrick-Aug (& at 1 I) .  

In its third cause o r  action and counterclaim against Consolo, Aquino, Ellirnan and Habcr, 

Garrick-Aiig asserls a claim of fraud, stating that the “misappropriation, conversion and taking of 

Garsick- Aug’s confidential customer lists and the Proprietary Docuniciits and the exploitation of 

(he inrwmatioti tlicr-ciri coiitaincd by Plaintiff and ‘T’hird-l’arty Dcfcndaiits was delibcrately and 

coiisciously undcrtakcri with the intention o l  defrauding Garrick-Aug of commissions for 

hroltcring comincrcial leascs and to earn coinmissions and other inconic dcrived therefrom by 

defendants” (id. at 12). 

Gnirick-Aug’s fourth cause o l  action and counterclaim is for brcach of contract against 

Consolo and Aquiiio. Without spccifjing the contractual provisions at issue, Garrick-Aug 

alleges that, aiiioiig other things, Consolo and Aquino breached their rcspcctive contractual 

cltities to Gnr-rick-Aug by nijsappropriatjng proprietary documents and confidential customer 
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lists, conipeting with Giinick-A~g during the coursc of their employment with Ganick-Aug, 

procuring employment for persons then employed by Garrick-Aug while working for Garrick- 

A u ~ ,  and that Aquino violatcd thc non-competc clause in his ciiiployment contract with Garrick- 

(id. ;it 12- 13). 

Finally, in its fifth cause of action against Elliniaii and Haber, Garrick-Aug asserts that 

Elliman and TTabcr tortiously interfered with both the allcged oral and written contracts of 

c‘orisolo, Aquino and other unidentified employees of Garrick-Aug, in  an “unlawful schcmc” to 

llldllce them to terminate their relationships with Garrick-Aug and “follow Consolo and Rquiiio 

to Douglas Elliman, and to Linlawfiilly hijack the busincss ol- Garrick-Aug” (id. at 14). 

DISCUSSION 

Tlic court g~aiits third-party defcndants Elliman and TTaber, and third-party dcrendant 

Aquiiio’s, inolions to dismiss Garhck-Aug’s third-party complaint, pursuant to CPLK 321 l(a)(7) 

and CPLIi 321 l(a)(l). “The standards in dctcrniiiiing a CPLR 321 l(a)(7) motion for dismissal 

for failure to state a C ~ U S C  o r  action are well known” (Ackernian v 305 East 40‘” Owncrs Corp., 

189 AD2d 0 0 5 ,  666 [ 1 ’I Dcpt 19931; 2 19 Broadway Corn. v Alexanders’s, Tnc., 46 NY2d 506 

[ lc)7c)]). “Sucli a motion assumes the truth 0; the complaint’s inaterial allegations aiid whatcver 

can bc rcasoiiable inleired therefrom (id. at 666). Howcver, although the ficts pleaded are 

prcsmicd to bc true and accorded every favorable infercnce, the court should not accept 

allegations Ihat are conclusory or “either inherently iiicrediblc or flatly contracted by 

docunicntary cvidcncc” (Henilan v Greenbcrg, 22 1 AD2d 25 1 , 2 5  1 [ 1 ’‘ “Dept 19951). 

As statcd in Dclran v Prada USA, COUI (23 W 3 d  308, 308 [ 1 ’‘ Dcpt ZOOS]), “[wlhilc it 

is t i w  that in cnnsideiing a motion to dismiss brought pursuant to CPLR 321 1 (a)(7), the com-1 
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must prcsunie thc facts plcaded to bc true and must accord them every favorable inkrcrice, 

fdctual allegations that do not set forth ZL viable cause of action, or that coiisist 01 bare legal 

conclusions, are not enlitled to such (id. at 308; Cron v Harxro Fabrics. Tiic., 91 

NY2d 302, 366 [19981; scc also SkillEamcs, LLC v Brody, 1 AD3d 247,250 [ 1” Dept 20031). 

I n  order to prcvail on a motion to dismiss based upon documcnlary cvidencc, pursuant to 

CPLR 32 1 1 (a)( l), a defendant must show lhat the documents relicd on iii forming his defense 

“dcfinilively disposc” of all of the factual issucs as a rnattcr of law (Broiixville Knolls, Tnc. v 

Wehster Town Ctr., 221 AD2d 248, 248 [ I “  Dept 19951; Blonder & Co., Inc. v Citihank. N.A., 

_ -  AD3d - , 808 NYS2d 214, 217, (1”Dept 2006). 

Garrick-Aug has failcd to state a cause of action for unrair coiiipetition, because it has not 

pul li>rth sufficient facts and docuinentary evidencc to establishcd that third-parly dcfcndarits 

Elhiiian, Habcr and Aquino misappropriated Garrick-Aug’s proprietary inlobmiation and trade 

secrets by improper iiieaiis (see Dclran v Prada USA, Corp., 23 AD3d at 309; Hronxvillc Knolls, 

Inc. v Wcbsler ?’own Ctr., 221 AD2d at 248). “‘Thc gravamen o h  claim of unfair compctitioii is 

t l ic bad faith misappropriation of a comiiiercial advantage bclonging to another by ... exploilatioii 

of proprietary inforrnation and tradc secrcts” (Eagle Comtronics, Jnc v Pic0 Pioducls, h c < ,  256 

AD2d 1202, 1203 14‘” Dcpl 19981; Deiven v PH Consultjng, hc. ,  - - FSuppZd , 2006 

WL 95981 3 [SD NY]). 

“To establish a claim for misappropriation of tradc secrets, a plaintilTniust show “( 1)  that 

i t  posscsscd a trade sccret and, (2) that dcfendant is using that tradc secret in breach of an 

agrcemcnt, coniidcncc or duty, or as a result of discovery by improper means” (Jntcjyatcd Cash 

Manaficmcnt Scrviccs, Jiic. v Digital Transactions, lnc., 920 F2d 171, I73 [2d Cir 19901; Rapco 
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Foam, lnc. v Scientific Applications, Inc., 479 F. Supp 1027, 1029 LSD NY 19791). Reslalement 

of Torts section 757 dctines a trade sccrel as “any fonnula, pattern, dcvice, or compilation of 

inliinnation which is irxcd in one’s business, and which gives him an opportunity to obtain an 

advantage ovcr competitor who docs not know or use it.” 

“[A) trade sccret must first of all bc secret” (Asliland M m t . ,  Inc. v Janien, 82 NY2d 395, 

407, 407 [ 19931). Several factors should be considered in determining lhe existence of a “ti-adc 

secrct” such as (1 )  the extcnt lo which thc information is known outside thc business; (2) thc 

extciil to which it is known by thc employees of the busincss and other iiivolved with tlic 

business; (3) the cxtent to which the information is kept secrct; (4) the valuc of the infomation to 

the busiiicss and ils competitors; ( 5 )  the amount of money the busincss spends to develop the 

jnt’oimation; and (6) thc ease with which the information could be properly acquired or 

duplicated by others (&. at 407; Restatement of Torts section 757, Conlrncnt B). 

Here, Gail-ick-Aug has failcd to set forth any facts to establish that its custoincr lists and 

pmprietaiy documents constituted tradc secrets. “Solicitatiou of an enlity’s customer list by a 

f’oriliei- cmployce or indcpendcnt contractor is not actionablc unless the customer list is 

considered a trade sccret or there was wrongful conduct such as physically taking or copying files 

or using conljdential information” (Eastern Bus. Sys., h c .  v Specialty Bus. Solutions, LTK, 292 

ALXd 330, 318 [2d Dept ZOOZ]). Customer lists are gencrally not considered confidential 

iiifonnation, without a plaintill showing that “its customers arc no1 known iii the trade, and arc 

discoverable only by extraordinary efforts” (H. Meer- Dcntal SiippIy Co. v Coininisso (260 AD2d 

662, 663 [3d nepl2000]; see Leo Silfcn, lnc. v Crcarn, 29 NY2d 387, 389 [ 1971][trade secret 

protcctioii of the custorncr list not wamantcd as the nature o r  plaintiffs business could be 
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consider-ed “open and notorjow” in that customers wcre likely, if not known, iisers of the 

cniploycrs mcrcliandise arid ciigagcd in business at advertised localion]; Starlight Timousinc 

Svc., Inc. v (’uciiiella, 275 AD2d 704, 705 [2d Dept 2000][custonicr lists not entitlcd to trade 

sccret protection when, despite the time and money put into compiling customer list, such 

iiiforiiiation can be acquired without cxtraordinary cffort lYom noii-confl.identia1 sources]). 

Although Garrick-Aug allcgcs that Aqiiirio appropriated aad coiiverled its proprietary 

documents in violation oi‘ his crnploynent contract with Ganick-Aug, and that Elliman and 

I Ta17cr participatcd in thc conversion by “accepting, retaining and failing to retuni” these 

docuiiierits,” Gal-rick-Aug hails to put lorth evidcncc to show how its customer lists constituted 

“trade secrets” as a matter of law, and thus, should be protectcd. 

In fact, the termination agreement between hqiiino and GaiTlck-Aug, which secms to 

;isswiic that C’onsolo and Aquiiio might take custorncr lists with them in tlic event of tciinmation, 

belies the fact that the information was a trade secret sufficjent to siipport a claim for w h i r  

competilion. For exaniplc, tlic tcrinination agreeniciit statcd that, in thc event of termination, 

C’onsolo and Aquino were to dclivcr to Garrick-hug all of tlic “original” files previously 

removed by C‘onsolo and Aquino and “such files that will hc removed” by them in thc iicxt 

tw e t i  t y- fo 11 r hours .” 

Similarly, in  Starli,cht 1,imousine Svc.. 1nc.v Cucinclla, (275 AD2d at 705), thc court 

wcighccl thc [act that plaintiffs failed to take any asseilive measurcs to prevent dcfcndanls froin 

using tlic IuTotlmtion contained in the custorncr list once they left the plaintiffs’ scrvice. Of 

note, in the instan1 case, it was not until the filing of plaintifi’s complaint, almost a year alter 

Consolo rind Aquino left Garrick-Aug, thal Garrick-Aug cxprcssed concern over the fact that its 
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customer lists were i n  tlic hands of the third-parly defcndants. 

I n  addition, Garrick-Aug lias failed to properly plead a caiisc of action Tor unrair 

competitioii, as it has not establishcd that Elliman, Habcr and Aquiiio inisapropriated Garrick- 

A~ig’s proprietary in fomiation and trade secrels by impioper meaiis (see E a d e  ronitronics, Tiic v 

Pico Producls. hic., 256 AD2d at 1203) or “in breach of an agreenicnt, confidence, duty, or as a 

result of discovery by improper meam? (Rapco Foam. Inc. v Scientific Applications, Inc., 479 F, 

S11pp at 1029). 

He1 e, Gal-rick-hug alleges that Consolo arid Aquino dclivcrcd to Ellimaii and Haber 

proprietai-y clocuments, and that Habcr and Elliinan acccptcd tlic docuincnts. Gaiiick-hug asserts 

that by accepting, retaining and failing to return the propiietxy documents, Ellirnan and Hahcr 

pal-ticipatcd in Consolo aiid Aquino’s convcrsion of the documents. However, Garrick-Aug has 

failed to establish that, by their simply acccpting allcgcdly proprictary documents, Elliman, 

Habei- UT Aqnino misappropriated aiid used Garrick’s confidential inibrniatiori in breach of xi 

agi-ccmcnt, conficieiicc or duty, or as a result of discovery by improper means (id. at 1029). 

Although Garrick-Aitg allcgcs an “unlawful scheme” to “hijack” the business of Garrick-Aug by 

tlic third-party dekndants, it offers no ficts at all to support its conclusory accusations. Thus, 

Gal-rick-Aug has railcd to establish that the third-party defendants improperly niisappropriatcd 

(radc: secrets, so as lo sustain a cause of action for unfiiir competition againsl Elliman, IIahcr and 

A q u i no. 

Second Caiisc of Action: Injunction 

As Garrick-hug has fiilcd to state a cause of aclion for unfiir competition against third- 

party ddmlan t s  Elliinaii, JIahcr and hquino, the court dciiics Garrjck-Aug’s request that 
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Ellimaii, Habcr aiid Aquiiio hc pcrniancntly cnjoined lrom the usc and disseminalion of 

coiifidciitial cusloiiier lists and proprietary documciits allegedly belonging to Gai-rick-Aug. 

‘Third Cause of Action: Fraud 

Garl-icl<-Aiig has i-iiiled to state a cause of aclion for fraud, as its third-party complaint 

docs riot state i n  detail lhe essential elements of a fraud claini against Minian, Haber and 

Aquino. “111 an action to recover darnagcs for fraud, Ihe plaintiff must allege a riiisrcpresentation 

or a inaterial oiiiission of f x t  which is false and known to be ralse, made for tlic purpose of 

inducing ~-cliancc, justit‘iablc rcliance on tlic iiiisrcprcsciitation or inaterial oiiiission by thc 

plaintiff, and restilting injury” ( I m i a  hold in^ Co. v Smith Bariicy, bic., 88 NY2d 41 3, 421 

[ 19961; see also Swersky v Dreycr & Trauh, 219 AD2d 321, 326 [ 1” Dept 19961). 

Furthcr, the circumstances constituting fraud must he stated in  dctail (CPLR 301 6(b); see 

Hrowii v Wolf Group 1iitc.vratcd Comnic’ns, Ltd., 23 AD3d 239 [ l ”  Dept 2005][court propcrly 

dismissed complaint where fraud claim not pleadcd with particularity in that plainti Tf failed to 

spccify liow the defendant niisrepreseiiled the facts and words in order tu dcccive the plaintiff]); 

Giant (;roup, Ltd. v hrlhur Anderson LLP, 2 AD3d 189, 190 [l” L)ep12003][dlegations of fraud 

must be supported with spccific facts]). 

Here, Ganick-Aug rails to identify any communications that it had with Ell iinan, Haber 

or Aquiiio which might have resulted in the alleged misreprcscntation or omission ollact  that 

was lusti fiably rclied on by Garrick-Aug. Instead, Garrick-Aug puts forth unsupported and 

conclusory allegations of a conspiracy betwecii Ellimaii, Jhber and hquino to loot Garrick-Aug 

oCits busiiicss and trade sccrcts. Garrick-Aug also fails to put forth any facts to demonstratc 

scicnlcl- on the part of Ihe third-party dclendants. Thus, Garrick’s unsupported allegations arc 
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insufficienl to state a claiin Cor fraud against Ellinian, Haher and Aquino. 

Gan-ick-Aug also fails in its effort to show that it has adcquatcly pled a misreprcscntation, 

in that Elliinati and Haher, by their silence, did not propcrly in€onn Ganick-Aug that Consolo 

aiid Aqiiino were engaging in dislioncst acts and riot complying with their fiduciary obligations. 

As licither Ellimaii 01- I-Iaber had a fiduciary duty to Garrick-Aitg, they had no duty to disclose 

such that thcir silqiicc is actionable as fraud (e Mobil Oil Corp. v Joshi, 202 AD2d 3 18, 3 18 I 1 

1994][1nere silence did iiot constitute concealmcnt actionahlc as fraud where no fiduciaiy 

relalionship cxistcd I). 

Further, Garrick-Aug’s allcgations or  Prauduleiit behavior as against Habcr must Lid, as 

an action for fraud will be dismisscd if brought against a party having acted only in a 

representative capacity and who did not personally pxticipatc in conduct that was fraudulciit. 

I’hc court has held that an  action for fiaud i s  subjecl to dismissal if brought against a party acting 

111 a rcprcsciitativc capacity (see_ Brener v. Lewis Mgmt. Co., lnc. v Estate of Crespi, 268 AD2d 

243, 243 [ 1” Dept. 30001; Application of Kuinmcrfcld (1 86 AD2d 90, 91 [ l”  Dept 19W][co~t1-t 

hcld h a t  “thc alter ego theory is simply insufficient lo support claims fbr breach of contract 

against individuals in the absence of factual allegations demonstrating fraud ... or that the 

iiidividual i i i  question conducted business in their personal ralher than corporate capacity”]). 

Fnrirth Caiisc of Action: Breach of Contract 

I t  sliould be noted thal Aquino makes 110 mention of Garrick-Aug’s cause of action for 

breach oPcontr-act against liiin in his moving papers for dismissal of Garrick-hug’s third-party 

coiiiplaiiit. However, as Garrick-Aug has failed to state a cause oraction, piirsuant to CPLR 

32 1 l(a)(7), by failing to piit forth aiiy cvidciicc to support its conclusory allegations that Aqiiiiio 
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brcaclicd his contractual duties to Garrick-Aug by misappropriating proprictary clocurncnts and 

confideniial customer lists; coiiipcting with Garrick-Aug during tlic course of his employiicnt 

with Garrick-Aug; procuring einployneiit for persoiis then employed by Garrick-Aug whilc he 

was woi king €or Garriclc-Aug; and violating the non-compele clausc in his employmcnt contract 

with Ganick-hug, the courl dismisscs Garrick-Aug’s fourth cause of action against Aquitio (.SLY 

Aclccrriiati v 305 East 40”’ Owricrs Cow., 189 hD2d at 666; Herniaii v. Greenberg, 221 AD2d at 

25 1 ). 

Fifth Cause of Action: Tortious Iiiterference 

Garrick-Aug rails to state a causc of action for tortious inlerference with a contract 

agaiiist Elliiiiaii aiid Haber. Tn order to plcad a claim for tortious interfcrcnce, a plaintiff must 

allege the existence of a contract enfol-ccable by plaintiff; the defendant’s lcnowledgc 01 the 

cotitracl; h e  defendant’s iiiteiitioiial inducemcnt oP the breach of the conlract without 

justification; and darriages to the plaintiff (Foster v Churchill, 87 NY2d 744, 749-750 [ 19961; 

Tsr ael v Wood Dolson Co., 1 NY2d 1 16, 120 [ 19561). 

Here, Ch-iclc- Aug’s conclusory allegations, that Ellinian and Habcr cngaged in an 

“unlawliil scliciiic” to induce Consolo, Aquino and othcr unidentificd citiployees of Garrick-Aug 

to breach their contracts wilh Ganick-Aug, do not support thc elements for a claim of ~OIIIC)LLS 

interreer-ence, as Garrick-Aug did not speciry any contract provisions at issue; it did not show that 

blliiiirin and Haber had kiiowledgc o l  the provisions or  the employees’ contracts; and did not put 

Ibrth evidence that Blliman niid Habcr intentionally induced the hrcach of thc cinployecs’ 

contracts without justification, and thus, damaged thc business of Garrick-Aug. In  Iact, in its 

complaint, Garrick-Aug acknowledged that Consolo and Aquiiio had decided to leavc Gaiiick- 
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Aug on their own volition before they sought an cniployment relationship with Ellirnan. 

I n  Winterview Inc. v Karin Models, LLC (294 AD2d 120, 120 [ I  ’’ Dcpt 2002 I), thc coiirt 

licld that if an employee seeks out a ncw cmployer, the new employer is not liable lo the former 

cmployei fill tortious inlerferencc with the employment contract, even where the deferidant knew 

of the existcnce of the employee’s contract. An essential elcment [or a claim of tortious 

interference is that “the breach of the contract would not have occurrcd but for the activitics o r  

thc defendant” (Cantor Fitzcerald Assocs., LP v Tradition North America, Inc., 299 AD2d 204, 

204 [ 1 ’I Dcpt 2002][business failed lo establish proximate cause rei- its tortious interference with 

contract where eniployecs had hecome dissatisfied, ]lad actively sought new employment pnor to 

any involvcmeiil by the coinpctitor and had dictated the teims that they would require to work for 

h e  new cniployer]). ‘fhus, Gai-rick-hug’s argument that Elliinaii and Habcr induced CorisoIo 

and Aquiiio to break lheir contract with Garrick-Aug must rail. 

I n  addition, if an eniployec’s contract is terminable at will or upon notice, a claim for 

tortious interkrcncc of that contract by an cnlploycr is not actionable (see Guard-Lifc Corp. v 

Paiker Tlardware M i .  Corn., SO NY2d 183, 193-194 119801; Miller v Mount Siiiai Medical C‘tr., 

288 N)2d 72, 72 [ 1” Lkpt 20011; Snyder v S o w  Music Entertainment, Inc., 252 AD2d 294, 299 

[ 1 Dept 19991). In the instant case, Aquino’s conlract specifically provided that “the tcrm of 

this Ageenicnt sliall commence upon the signature of this document by you and a duly 

aulhoiixd representative of the Corporation, and end iipon ... tenniiiatioii o r  this Agreemen1 by 

either pai-ly by wrillen notice given to the other.” Further, the Termination Ageeernent at issue 

states that Aqiiino’s original agreement is “temiinatcd.” Thus, as tlic cniployniciit contract 

bctwccn Aqiiino and Garrick-hug indicates an %-will” relationship, this contract cannot support 
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a claim for tortious interference. 

Further, tlicrc can be no tortious interl'ercnce with an cinployees contract when a 

dcfcndant acts in its own economic intcrcst, as long as there is no showing of nialicc or illegality 

(L scc Foster v Chin-chill, 87 N Y 2 d  at 750; scc also Fclscn v Sol Cafc M k .  C'oiy,, 24 NY2cl 682, 

687 [ IO(j9]~ccotioriiic interest is a dcfense to an action for tortious interfcrcncc with a contract, 

ulilcss tliet-e is ;i showing of malice or illegality]). Here, Garrick-Aug has not established that 

Elliman aiid Haher were acting to serve their own personal interests in procuring the allcged 

b~-cach of Consolo and Aquino's cmploymcnt contracts or that Elliman and Habcr acted with 

ilialice or in aii illegal way. Thus, Gnrrick-Aug has not stated a claim for tortious interreerence on 

h e  part of Ellinian and IIabcr. 

CONCLUSION AND 01iDEli 

For the h e g o i n g  reasons, it is hereby 

ORDEREI) that third-party defendant Douglas Elliinaii LLC and third-party defendant 

Kcnncth 1. Haber's motion to dismiss causes one through thrcc and five olderendant and third- 

party plaintiff Garrick-Aug's third-parly complaint, pursuant to CPLK(a)( 1) and CPLR (3)(7),  is 

granted, and the complaint is scvcrcd and dismissed as to these defendants, with costs and 

disburscmcnts as taxed by the Clerk of Court; and it is hrther 

ORDERED that defendant Joscph Aquino's motion io dismiss the coiiiplaint, as it 

applies to him, is granted, and the complaint is severed and dismissed as to this dcfciidant, with 

costs and disburscnicnts as taxed by the Clcrk of Court; and it is further 

ORDERED that thc remainder ofthc action shall continue; and it is furthcr 
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ORDERED that the Clerk is directcd to cnter judgnent accordingly. 

ENTER: 
n 
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