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SUPliEME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK - PART 57 

PRESENT: Hoii. Marcy S. Friedman, JSC 

x 
CORNELIUS CARBOY, JR. and ROSEANN 
CARBOY, 

Pln ii i tqf(s), 

- against - 

CAULDWELL-WLNGATE COMPANY, INC. et 

Defetidunt(s). 
a1 . , 

Index No.: 107659/2002 
I 

DECISION/ORDER 

In this Labor Law action, plaintiff sues for injuries allegedly sustaincd 011 February 6, 

2001, while he was workiiiy at 2 World Financial Center in Manhattan. Defendant Cauldwell- 

Wingate Co., Inc. (“Cauldwell”) cross-moves for summary judgment dismissing plaintiffs 

coinplaint. Dcfciidaiits Merrill Lyich, Pierce, Fennel- & Smith Inc. (“Merrill Lynch”), WFP 

Tower B Co., L.P., WFP Tower B Co. G.P. Corp., WFP Retail Co. G.P. Corp. and WFP Retail 

Co., L.P. (“WFP enti tics”) (collectively “Merrill Lynch”), cross-imove for summary judgment 

dismissing plaiiitiff‘s Labor Law tj§ 240( 1) aiid 241(6) claims. Third third-party defendant 

Coiiiinodore Construction Co. (“Commodore”) cross-iiiovcs for suiniiiary judgment dismissing 

plaititiFs coiiiplaiiit and Cauldwell’s third-party complaint against it. Third lhird-party 

derendant Consolidated Electric Cons tr. Co. (“Conso 1 idated”) moves for siitiimary judgment 

d i siii is sing C au ldw el 1 ’ s thi rd-p ai-t y co imp 1 ai 11 t for co m m on 1 aw and coli t rac tual i lid em 11 i fi c at i on 

u id  all cross-claiiiis against it.  Second third-party delendant Ashland Plumbing Gorp. 

(“Asliland”) cross-iiioves for slumnary judgmelit dismissing Cauldwell’s second third-party 
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complaint and all cross- claims against i t .  

By separate motion, Met-rill Lyiich moves for summary judgment 011 its contractual 

iriclemiiification cross-claims againsl Cauldwell. CaLildwell cross-moves for summary judgiiient 

on its third-party complaint against Consolidated. Defendant Doniielly Mechanical Corp. 

(“Don n el 1 y”) m o v es for s ~ i n i  111 ary j Lidgm cnt di siiii ssin y ‘ ‘Ash1 and ’ s cross- and/or co u 11 t erc 1 ai iii s ’ ’ 

against it. Defendant Plus One Health Management, h c .  (“Plus One”) cross-moves for siimiiiary 

judgment disinissing the complaint and all cross-claims against it. By separate cross-motions, 

Ashlnnd, Consolidatcd and Commodore seek to sever the respective third-party actions against 

Ihem. Cauldwell also iiiovcs to strike Consolidated’s and Commodore’s answers for failure to 

comply wit 11 discovery orders , 

By order of this  court dated October 24, 2005, Doiuielly’s motion and Plus One’s cross- 

motion were granted. Caiilciwell’s motion to strike was settled by so-ordered stipulation dated 

A~igtisl- 25, 2OO5, Cauldwell does not oppose Mei*rill Lynch’s molioii [or indemnification against 

it, or Ashland’s and Coiiiniodore’s cross-motions [or summary judgment dismissing its thircl- 

party complaints against tlieni. They will accordingly be granted. 

The standards for suiiiiiiary judgment are well seltled. The niovanl must tender evidence, 

by proof in admissible form, to establish thc cause of action “sufliciently to warrant Ihe court as a 

niattcr of law i n  directing jiicigment.” (CPLR 3212[b]; Zuckei-man v City of New York, 49 NY2d 

557, 562 [ 19801.) “Failiire to make siich sliowing requires denial of the motion, regardless of the 

siifficieiicy of the opposing papcl-s.” (Winegrad v New York Unjv, Med. Ctr., 64 NY2d 851, 8 5 3  

[ 19851.) Once such proof has been offered, to defeat surnmaryjudgment “the opposing party 

must ‘show fiicts sufficient to require a trial of any issue of fact’ (CPLR 3212, subd. [b]).” 
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(Zuckei-inan, 49 NY2d at 562.) 

The following relevaiit facts are iiiidispiited: The WFP entities owned, and Mei i l l  

Lynch net-leased, the premises. The premises was undergoing constructioii of a fitness center 011 

the grotind floor. For piiiyoses of this motion, Cauldwell acknowledgcs that it was the geiicral 

contractor [or the project. (Tola Aff, 111 Support of Cauldwell Cross-Motion, 11 4.) Cauldwell 

hired Donnelly as the I IVAC sub-contractor aiid Consolidated as an electrical subcontractor. 

Plaintiff was employed by lion-party Skyline Shectiiictnl Corp. (“Skyline”), a subcontractor For 

d 11 c t\vork. 
1 

On the day of the accident, plaintiff was workins to design and install ducts for the 

HVAC system at the prcmises. Plaintiff was retuiiiing to his work area, and as lie walked 

through what was to bc tlie lobby of a fitness center, lie stepped ‘into a hole in thc floor and fell. 

Labor Law 6 240( 1 ) 

Labor Law $ 240 (1) provides: 

All contractors aiid owners and their agents, * * * in the erection, demolition, 
repairing, altering, l~aintiiig, clcaniiig or pointing of a building or structure shall 
fiiriiish or erect, 01- cause to be furnished or erected Tor the perfonilance of such 
1 ab o r , s c a f To I d i ii g , 11 o i s t s , stays , 1 adders , s 1 i iig s , 11 a 11 Sers , b 1 o c k s , p u 1 1 e y s , braces , 
irons, ropes, and other devices wliich shall be so constructed, placed aiid operated 
as to Sive proper protection to a person so employed. 

“Thc purpose of the seclioii is to protect worlcers by placing the ‘ultimate respoiisibili ty’ for 

worksi te safcty on tlic owner and general contractor, instead of the workers tlieiiiselves.” 

(G ~ r d o  11 v Eastei-ri Rv. Supply, Inc., 82 NY2d 5 5 5 ,  559 [1993]; RoCpviCh v Consolidated Edisoii 

B, 78 NY2d 509 [ I  991 3.) “Thus, section 240(1) imposes absolute liability 011 owners, 

contractors and their agents lor any breach of the statutory duty which has proxiiiiately caused 
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iiijiiry.” (Cordon, 82 NY2d at 559.) 

While seclioii 240( 1 )  should be construed liberally so as to effectuate its purpose, i t  is 

\wll scltlcd that the statutc applies only to “clevation-related hazards.” (Ross v Cui-tis-Palnicr 

FTvdro-El CC,  C a  , 8 1 NY2d 494, 500 [ 19931; Ppcovicli, 78 NY2d at 5 14.) The hazards 

contemplated by the statute “are those related to the effccts of gravity where protective devices 

nre called for eitlicr bccausc of a difference between the elevation level of the required work atid 

a lowcr level 01’ a difference between the elcvatioii level where thc worker is positioned and the 

higher level of the materials or load being hoisted or secured.” (Rocovich, 78 NY2d at 5 14; 

i l l  l lCCl v M a w a y  Assocs, , 96 NY2d 259 [2001].) , 1  

Merrill Lynch und Cauldwell niove Ibr suiiiiiiary judgment dismissing philitiff-s section 

340(1) claiiii on the ground that plaintill’s accident was not caiised by an elevation-re atcd hazard 

within the meaning of the statute. This conleiition is concct. It is iiiidispiited that plaintiff fell 

riito a trench approximately 15 by 20 fcet wide aiid six to eight inches deep. (& P.’s ,Dep. at 41- 

42.) While plaiiitiff con-ectly conleiids that the extent of a height differential is not deteniiiiiative 

as lo whelher an elevation-rclatcd risk cxists (see Rocovicli, 78 NY2d at 514-15; Amp v Little 

Rapids CQrp., 301 AD2d 698 [3d Dept 20031, almeal dismissed, !y dismissed, and Iv denied 100 

NY2d 53 1), plaintiff’s accident involved a & minimis elevation diilerential at or very near 

ground lcvcl. Such an elevation differential is insufficient to support a claim under Labor Law 4 

240( 1).  (See. e .c ,  Rocovich, 78 NY2d at 5 14-15 [12 inch deep trough]; Piccuillo v Batik of New 

Yoi*k Co., 277 AD2d 93 [ l ”  Dcpt 20001 [eight iiicli deep opening]; Sousa v American Ref-Fuel 

Go. of Hemwlead, 258 AD2cl 514 [2d Dcpt 19991 [13 inch fall]; Duffv v Bass & D’Allesandro, 

Inc., 245 AD2d 333, 334 [2d Dept 19971 [eight inch rail]; Compqre, x, Congi v Niawra 

1 
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Froiilier Transp. Auth., 294 hD2d 830 [4“’ Dept 20021 [30 inches]; DeLonc v State St.  Assocs, 

L.p., 21 1 AD2d 891 [3d Dept 19951 [four to five feet].) Rather, plaiiitirf‘s accident was the 

“typc of ‘ordinary and usual’ peril a worker is commonly exposed to at a const~-uction site.” 

., 86 NY2d 487, 489 [1995]].) (purl\, 245 AD2d a1 334 [quoting U s s c i  -itti v Mark [yuris t r ,  Co 

Finally, as plaintiffs accident does not involve an elcvation-related risk, the safety devices sel 

Ibrtli in section 240( 1 )  were not called for. (See Rocovich, 78 NY2d at 5 14-5 15.) Accordingly, 

plaintill’s section 240( 1) claim must bc dismissed. 

. .  

Labor Law C; 241 (6) 

It is well settled thal Labor Law 4 241(6) imposes a nondelegable duty upon owners and 

contractors “lo ‘provide reasoiiable and adequate prolection and safety’ for workers.” (Ross, 8 1 

NY2d at 501 .) 111 order to inaintain a viable claim under Labor Law 0 241(6), a plaintiff must 

illlcge n violatioii of a provision of the Iiidustrial Code that iiiaiidates coiiipliaiice with “concrete 

specifications,” as opposed to ii provision h a t  “establish[es] gciieral safety staiidards.” (u. at 

I 

505.) 

Mei-rill Lynch and Cauldwell niove for summary judgment dismissing p h i t i f f  s section 

24 l(6) claim, arguing that the Industrial Code provisions relied Lipon by plaintiff are inapplicable 

lo Llic iiistant action.’ I n  opposition to defendants’ motions, plaintiff argues only that defendants 

violated section 23-1.7(c)( I )  and (e)(2). 

TndListrial Code tj 23- 1.7(e)( 1) provides: 

( I )  Passagcways. All passageways shall be kept free from accuniulations of dirt 
and debris and froin any other obstructions or conditions which could cause 

Plaintiff alleges violations of Iiiduslrial Code $ $  23-1.7(d), 23-1.7(e)( 1 )  & ( e ) ( 2 ) ,  23-2.1 ; and I 

23-1.5 (12 NYCKR). (See Verified Dill of Particulars, Ex. E to Mei-rill Lynch Motion.) 
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tripping. Sharp pi-ojcctioiis which could cut or puncture any person shall be 
removed or covered. 

It is tindisputed that this provision is suflicicntly specific 10 support a section 241(6) claim. (See 

$cannel1 v Mt. Sinai Merl. Ctr., 256 AD2d 214 [ l”  Dept 19981.) 

On this record, however, plaintifTfails to raise a triable issue of i5c;lct in opposition to 

dcfeiidaiits’ prima hcic sliowiiig that his accident did not occLir in  a passageway and therefore is 

1101 covered by this Code provision. It is uiidisputed that plaintiff fell in what was to bc the lobby 

area of the fitness center, aiid that, as notcd above, he sleppcd into a hole and Pell. (P.’s Dcp. at 

, 39, 41.) While plaintiff‘s couiisel characlcrized the a i w  where he fell as an “entryway” 

(Gcnriarclli Aff. In Opp., 11 2S), plaiiitii‘f himself described the area in which lie fell as “one big 

arm” arid “om big holc,” i~ieasuriiig 15 by 20 feet m c l  six lo eight iiiclies deep. (P.’s Dep. at 4 1 - 

42.) Thus, the area i i i  which he fell was not a passageway, but utlicr an open working area not 

covered iiiider Industrial Code 5 23- 1.7(e)( I ) .  (See Maza v University Avc. Dev. Corp., 13 

AD3cl 65 [ 1” Dept 20041; Vicira v Tishmaii Conslr. Corp., 255 AD2d 235 [ 1” Dept 19481; Alvia 

\I Teiiiaii Elw. C~ i i l r , ,  Inc., 287 AD2d 421 [2d Dept 2001 1, ]v dismissed 97 NY2d 749 [2002].) 

The Fdct lhat plaintifrwas traversing this area in ordei- lo set to his work space i s  insufficient to 

raise a triable issue of fact as to whether the area was a passageway. (See Maza, 13 AD3d at 6 5 -  

66. j 

Plaintiff also fiils lo raise a triablc issue of fact as to whether defendants violated 

Iiiclustrial Code 5 23-1.7(~)(2). This provision by its temis applies only to hazards caused by 

debris. (See Piazza 1’ Frmk L. Ciniinelli Constr. Co., 2 AD3d 1345 [4r” Dept 20031.) Here, it is 

uiidisptiterl that plaintifl‘did not trip or slip 011 debris. (& P.’s Dep. 45-46.) Accordingly, 
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plaintill’s Labor Law tj 24 I(6) claiiii must be dismissed. 

Labor Law b 200 

Caiildwcll iiiovcs for summary judgment dismissing plaintiffs Labor Law 4 200 and 

cotiitiion law negligence claims 011 the ground that i t  did not create lhe hole into which plaintiff 

Tell, did not have actiial or constructive notice of the condition, and did no1 supervise or coiilrol 

plaiiitifl‘s work. 
I 

On this record, Cauldwcll fails to eliminate triable issues of fact as to whether it created 

thc condition that caused plaintiffs xciclent.  Claiming that Consolidated, its electrical 

subcontractor, created the condition, Cauldwell relies 011 Ihe testimony of Chris Noiip, 

Cauldwell’s project manager at the site, that Consolidated dug a trench for installatioil of ligt- 

in \lie floor and was ~-esponsiblc for kecpinS the trench covered. (Nouis Dcp. at 50, 78, 95.) 

However, Cauldwell nici-cly assumes that plaintiff fell in that treiich and, indeed, fails to 

controvert extensive evidence, submitted primarily 011 Consolidated’s separate motion for 

itig 

summary judyiici it disiiiissiiig thc third-party complaint, that plaintiff fell in a large hole separate 

li-o m Coil so 1 id at  ed ’ s t relic 11. 

Plaintiff testified that he entered the area where he fell by opening glass doors, “took two 

steps,” and “stepped in ;I 1iole”and fell. (P.’s Dep. at 39.) He also testified that the placc wlicrc 

he fell “was oiie big area and i t  was o m  big holc.” (u a t  41 .) He characterized the hole as 

“cliopped out.” (Id. at 45.) Consolidated’s foreman, Robert Perreca, testified that at the saiiie 

time as Coiisolidaled was digging trenches for lighting, thc “entire lobby floor was chopped out” 

so that Iiiarble flooring could bc installed, and that he believed this chopping was done by 

CaLildwell or another subcontractor. (Perreca Dep. at 42, 82-84.) Mr. Perreca also 
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aclciiowledged that Consolidated had dug three trenches for lighting, but testified that they were 

14 to 20 fe‘eet from the doors to the area where plaintiff fell. (a at 88.) 

Cauldwell fails to submit any evidence contesting that there was a large hole separate 

li-om Coiisolidated’s trciichcs, aiid that the hole in whjch plaintiff fell was two steps froni the 

doors, wliercns Coiisolitlatcd’s trenches were 14 to 20 feet away. Cauldwell also does not 

dispute, or even addrcss, Consolidated’s testimony that Cauldwell or a different subcontractor 

excavated the large hole. Evcn assuming that plainti K iell in Consolidated’s trench 

(notwithstanding llie absence or  any evidence in the record for such assumption), Cauldwcll also 

Tails to elimiiiate triable issues o r  k t  as to whether it failed to provide protective coveriiig. 

Consolidated’s foreman testified that Cauldwell covered its trenches after they were dug. 

(Peil-eca Dep. at 54.) Although Cauldwell’s project manager testiiicd to the contrary, resolution 

of the conflict would require a credibility dctei-iiiiiiation that is not proper 011 a motion for,  

si~iiiiiinry jiiclgmeiil. (a Chpclin Assocs. v GI& Mfg. Col-~., 34 NY2d 338 [ 19741.) 

Ca~ildwell tliiis fails to cieiiionstl-atc as a niattcr of law that it did not create the conditioii 

that caused plaiiitirf‘s accident. Tlic braiicli of Caultlwell’s motion to disiiiiss plaiiitiff s section 

200 aiid common law negligence claims iiiust accordiiigly be denied. 

Mei-rill Lyiich has no( moved to clisiiiiss plaintifi’s Labor Law 8 200 and coinnnoii law 

negligence claiiiis and, tlicrefore, these claiiiis will stand against it. 

In d em n i fi c a t i on 

Cons o I id at ed iii ovcs for s 11 mni al-y j LI d gm en t d i sini ss iiig C au I d w e I I ’ s t hi rd-p ar t y co m p 1 ain t 

against i t  for common law and contractual indemnification, aiid Cauldwell cross-iiioves for 

su in miry j 11 d giii en t o i i  t lio se c 1 ai 111 s , 
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The subcontract between CauldweI1 and Coiisolidated requires Consolidated to indemnify 

Cauldwell for any claim ofpcrsonal iiijury “arising directly or iiidircctly out of the acts or 

omissions to act or[Consolidated] * * * 111 the peiformance of the work.” (Subcontract, 8 7.3 

[Ex. G to Coiisolidated Motiori to Dismiss].) Based on the evidciice discussed above, 

Consolidated makes a prima facie showing, which Cauldwell fails to controvert, thal plainti Kdid 

not fall in its trcnch. While Ca~ildwell c l a im that a Lriiible issue offact exists as to the precise 

location olplaintirf‘s fall, Cauldwell fails lo subinit any evidcnce to counter Consolidated’s 

showing that Consolidated’s trciicli was at least 14 feet away lrom the location wherc plaintiff 

fell. Uiider these circumstances, the mere fact that Consolidated was working in thc vicinity of  

that location is iiisuflicicnt to raise a triable issue of ract as to Coiisolidatcd’s liability. (& 

Allmaii v Siedried COZIS~I-. Co., 49 AD2d 357 [4‘h Dept 19751.) Consolidated’s motion should 

therefore be granted. 

It is accordingly hcreby ORDERED as lollows: Cauldwell’s motion for siiiiiiiiary 

judgiuent is granted only to the extent that plaintifi’s Labor Law $ 4  240(1) and 241(6) claims arc 

dismissed agaiiist it; and it  is further 

ORDERED lhal Merri11 Lynch’s cross-motion for summary judgment is granted to 11ie 

cxleiit that plaintifl‘s Labor Law $6 240(1) aiid 241(6) claims are djsiiiissed against it; aiid i t  is 

further 

ORDERED that plaintiffs Labor Law 0 200 and coiiiiiion law negligence claiiiis arc 

severed and shall contintie; arid it is fiirther 

ORDERED that Merrill Lynch’s motion for summary judgment 011 its cross-claims 

against Caiilclwell is granted to the extent that Merrill Lyiich is awarded judgment against 
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Catildwell 011 its contractual indc~ii~iificatioii cross-claim ns to liability, aiirl an asscssiiicnt of 

damages, including reasonable attorney’s fees, shall be held at the time of trial or other 

disposition of tlie action; and it  is fiirtlicr 

’ 

ORDERED that Ashlalid’s cross-motion for siininiary judgment is granted to tlie extent 

Lhal Caiildwell’s secoi~d third-pai-ty complaint and all cross-claims are dismissed as against it, 

and the Clerk is directed to enter jiidgiiient accordingly; arid it is further 

ORDERED that Coiiiiiiodore’s cross-motion Tor summary judgment is granted to the 

extent that Caiildwell’s third third-party coniplaint is dismissed as against it,  and the Clerk is 

directed to enter judgment accordingly; and it is fiirther 

ORDERED that Consolidated’s motion for summary j~idginent is granted to the exteii 

h a t  Cauldwell’s third third-party complaiiit and all cross-claims arc dismissed as against it, and 

tlic Clerk is dircctcd to ciiter judgiiient accordingly; and it is further 

ORDERED that Cauldwell’s cross-motion for smiiniary judgment 011 its third-party 

complaint against Consolidated is dciiicd as moot; atid it is fiirtlier 

ORDERED that Ashland’s, Consolidated’s, and Coniiiiodoi-e’s cross-motions to sever are 

d eiii ed 

II at cd : 

as nioot. 

This constitutes the dec 

Ncw York, New York 
Fcbriiary 2 1, 2006 

:ision and order of the court. 

f 

i 
/ 

/ 
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