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CHELSEA PIERS, L.P., Q6 v (.'I IELSEA PIERS MANAGEMEN'L' INC'. 1. 0 

In this personal iii-jury case, defendant C:hclsea Piers seclcs sumniaryjudglnenl l'or contractual 

and coiiiiiioii law indciiiniiication as wcl I as for brrncli ofcoiltract oii its cross-claim against Ma-jcstic 

Voyages, 111c. Chelsea Picrs also seeks an ordcr granting suiiiniary judgment disiiiissirig plaintiff-s 

coiiiplaint. Dekiidaiit Majestic Voyagcs, Inc. opposcs Cliclsea Piers' application for suinmary 

judgmcnt with regard to their cross-claims and also seeks suiniuary judgment dismissing plaintifi's 

complaint. Plaiiilil'f opposes these :ippl ications. 

The facts in  this casc are as hllows. Plaiiitifl' was riding a bicycle along the 

bicycldpedestrian pathway of Picr 60 oii Chelsca Piers wlieii hc hit a garden-style water hose, 

strctclied across the pathway, allegcdly cclilsiiig him to fall from his bicyclc sustaiiiiiig iiij uries. 

I'laiiitii'i'admits to seeing [lie liosc wcll in advancc of hitting it .  7 ' 11~  hose was placed by defendant 

Majestic Voyages, owners of llie vcsscl to which the liose i m .  The docking space was leased to 

dcfeiidaiit Majcstic Voyages by del-kiidziiit Chclsea Piers. Plaintiff brought this suit against 

dcfcndaiils seeking damages in  tlic aiiiouiil of .O; 1 iiiillioii l o r  in,juries resulting Irom thc fall. 

Defeiidaiil Chclsea Piers has brought a cross-claim against Majestic Voyages seeking 
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indrnitiificaticii1, coritrihtiori id clar11agt.s 1i)r b ruc l l  ol‘cunlracl. B o h  d c h d a n t s  have moved for 

s uiii intlry j ud giiieii t agaiiis t pl aiii t i ff on a t Iico r y of p 1-i iiiary ass i i i i i  p t i o i i  o f risk . 

The co1rrl first turns to lhe issire of assmption of risk. Dcfcndarits argue that plaintiff 

assumed the risk ofiii.jury aiid thus is bnrrcd li.oiii all recovery ;IS a matler of law. Thc defendants 

specifically contend that: (1 ) plaiiiti~fadiiiitlcd, in  deposition, to seeing the hose some 25 fcct before 

rcacliing it aiid still atteiiiptcd to cross i t ;  and (2) encountering such garden hoscs is a risk inherent 

in bicycling in Ncw York City and thus tlic risk was assumcd as so011 as plaintiffiiiountcd his bikc. 

It is wull sellled that by participating in a recreatioual activily a person assumes the risks that 

arc inherent in  arid arise out ofthe nature oftliat nclivity (see, Morjyn v. State ofNY, ?O N.Y.2d 47 1 

1199711). A pcrsoii consents to the consequcnces of the acts which art: known, apparcnt and 

reasouably foreseeable (see, ‘l’urcottc v. Fcll, 68 N.Y .2d 432 C19861). In considering dcfendants’ 

application, the court notes that as to the rcspectivc weight that should be accorded knowledge and 

iiihercncy thc Court of A p p ~ d s  has  stated that “for purposes 01‘ detcriiiining the extent of the 

threshold duty of care, luiowlcdge plays a rolc, birt inhcmicy is the sine q ~ u i  izm.” (See, Morgan v. 

Statc ofNew York, 90 N.Y.2d 471, 484 [1997].) 

l‘hc def‘endants ask the court to detcrmine that 21 g~u-cleii hosc across a pathway is iiiherciit to 

bicyclu riding in  New York City. Curbs and sewer gratcs i.ire frcqiiently ciicountcred by Ncw Yorlc 

City bicycle riders. 1 lowevcr, at this,juiictul-c it is not clear that a garden hose in New York City is 

so coiii17ioii ;IS to eliminate aiiy duty of care in its placcmeiil. Although plaintiff adiiiitledly saw the 

hose maiiy yards before reaching it  aiicl had biked thc path niaiiy tirncs beforc, these facts are 

insufficient to juslify judgment as a matter of law. 
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In denying both motions for siinuiiary judyncnt, the court iiotss that to ijbtaiii summaiy 

judgment, a i i iowit  must cstablisli ils entitlcment. as a iliatier of law, to ajudgnicnt in  its favor (See, 

Alvarez v. I-’rospcct Hosp., 68 N.Y.2d 320 11 O861). “[I]t must clearly appear that no inalerial and 

triable issue ol‘fiict is prcscnted” (see, Glick & h l l u c l i ,  lnc. v Tri-Pac Export Corp., 22 N.Y.3d 430, 

44 1 [ 196s I ) ,  bccause sLiiiii~i;iryjiid~nicnt is a drastic reinedy that should not be invoked where here  

is any doubt as to Ihe existcncc of ;L triiible issue (=, %uckerman v.  C i t y  orNew York, 49 N.Y.2d 

557,  562 11 9801). I n  the instant cast, tlicre are issues of fact rclating to whether or not encountering 

a garden hose is inherent in bicycle riding in New York City. 

The courl now turns to Clielsea Piers’ request for, inler crlia, a cleclaratory jiidgriient. ‘l’ticir 

nio t i o 11 i 11 c 1 lid e s a request for : c CJ 11 t r x  t ual tind c cj riim o 11- law i 11 clemiii fi c ali on against Maj est i c 

Voyagcs and contribution, as well as damages, [or breach of contract against Majestic Voyages. In 

support of their claim, Chclsca Piers points lo language j i i  the Mariiia License and Permit agrccmciit 

(“lease”) which I-quires the lessee to iiiclciiiiiify the lessor for any I iability arising out of the use of. 

llie doc1;ing spncc including liability which flows liom 1hc Icssor’s breach of, or non-compliancc 

with, thc terms aiid conditions of the lease or of the Marina Rules. Specifically, this provision 

provides that: 

Owiier sliall indomnify aiid save LiceiisoI-, its partners and its and their owiicrs, 
director, officer, eiiiployecs and agents, h e  State of Ncw York and its agencies 
aiid iiistruiiientalitim and all liability, loss daniage, claim or expense (incliidiiig 
reasonable attorneys’ fees than an Iiideiiiiiitec m a y  suffer or iiicur arising out 01; 
based itpon or in any way rclatcd to the Vessel, the use by Owncr of bcrthiiig 
space at the Pier o r  the licenses granted hercby (including without liinilalion any 
liiiiitatioii any breach or clcfault by or 011 behalf of Owiicr in complying with the 
terms and coiiditioiis liereof or of tlic Mariiia Rules). 

(See, Exhibit F, Chclsea Piers’ Molioii for Smimary Judgment, 7 5.)  

3 

[* 4 ]



‘I’licy furthcr poiiit to anothcr provision of‘the leasc which requires the lessee to maiiitnin a 

third party iiiariiie operators liability insurance policy, 

Owner sliall maintain i n  full h r c e  and effect at  all times clLu-ing the Term (I) a 
6‘iia1iied perils” or “all risks” marine l i d 1  insurance policy in an amount at least 
q u a l  to the lull  value of the Vcssul. (ii) a third party iiiariiie operalor’s liability 
insurance policy (also known as a ”P & I Policy”), incorporating 1J.K. rules or the 
equivalent, fix bodily injury and propcrty damage with a coiiibiiied single limited 
ol. $5,000 ,000... 

(Id. at 7 6.) 

It is iindisputcd that no such iiisul-ance policy was ob1niiit.d by Ma.jcstic Voyages. Chelsea 

Piers also rcminds the court that they did not  place the hose BCI-oss the pathway and allege having 

iio ltnowlcclgc of its prescncc. ‘I’hey argue that relevant case law co~inscls the iirll vindication of‘lheir 

claims by recognizing the right to fiill itidemiiilication of tlic statiitorily or  vicariously liable party, 

by thc negligent party, eveii in the absence o l a n  explicit agreeiiieiit like that found in the present 

case (see, x, Vclez v. Tishman Foley Partners, 245 A.D.2d 155 [ I ”  13cp’t 19971; Correia v. 

Prof‘essional Data Manar_renicnt, IIIC., 259 A.D.2d 60 11‘‘ Dep’t 1999)). Chelsea Piers argues that 

if any liability can be allributcd to them il  is strictly and categorically passive such to justify 

dcc I arat ory j 11 d gmcii t . 

Majestic Voyages, likewise, maltes scvcral claims. First, tlicy urge the court not to grant 

Chclsca Piers’ cross-claim lor breach ofcoiitracl by arguing that the sol-ts of damages at issue in the 

present case woiild fall oulside ofthc coverage ofthc insurance policy required by the lease as it was, 

tlicy argue, Chelsea Piers iiegligeiicc in turning off the water at the slip which led to the hosc being 

placed at  that location, Specifically, Majestic Voyages argues that thc policy would riot have covcrcd 

the lessor’s negligent acts and so there are iio cogiiizible economic damages to be claimed. Majestic 
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Voyagcs also disputes Chelsea Picrs’ claim for contractual indcimity pointing to lease language 

which similarly exempts claims caused by the willful iiiiscoiiduct of the lessor from any obligcd 

ind eiii 11 i fi ca t ion. 

Owncr shall he solely responsible fljr any and all acts aiid omissions of the Owner 
Ikeiisces unless such claims are causcd by the gross negligence or willfd 
i i i  i sc ond tic t of Liceii so r , 

(&, b;xIiibit F, Chelsea Piers’ Motion for Sumniary Jtidgiiieiil, 7 5 . )  

Thcy argue that Chelsea Piers had constructivc knowlcdge of the conditions which would 

necessitate the hose being placed as  it was ._ i.c., the watcr at tlie slip being turned off in the winter 

months. Wlietlicr or not such was tiiiscunduct, M;i,jestic Voyagcs argues, is a question of fact 

iiiisuitable for resolution by summaryj udgiiicnt. Tlicy also dispute Chelsea Piers’ claim for coiiiiiio~i 

law iiidcninily by dcnying that Chelsea Piers’ liability was strictly passive as, i t  is argucd, they had 

constructive knowledge as  stated abovc. 

C’helsea I’icrs responded to Majcstic Voyages’ allegations ol‘ ncgligence by indicating [hat 

tlierc was ;1 place to hook up a hose which would not havu resulted in  it traversing the width of the 

pathway. 1 hey also note that Chelsea Piers managcmcnt had told Majestic Voyages on several 

occasions that they had iiuproperly run their liose and begaii even unhooking the hose wlienever they 

saw it  misplaced. It is difiicult to r-econcilc Clielsea Piers’ arguiiienls tliat, on the one hand, they had 

no linowledge of tlie placement of- h e  hose, aiid on the other hand, they contiriually warned Majestic 

Voyagcs that the hose was misplaced. The coui-t belicvcs there arc issues of fact constitute 

outstanding issues oi‘ i k t  which prolii bit LI grant ol‘ stiiiiiiiary j iidgmcnt at this timc. 

As to Chclsea Piers’ claim for breach of contract there are no facts in dispute. Ma-jcstic 

Voyages failed to procure tlie insurance policy as per the lease agreement. This is a clear breach for 
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which Chclsca l'icrs is ciitilled to summary- judgment (G, Inchaustcyi v. GGG 5"' Ave. Ltd. 

Partnership, 06 N.Y.2d 1 1  1 [ZOOl]). 

The Clcrk is directed to eiitcr judgment for Chelsca Piers on thc breach of contract claim in 

an amount to be detcrmiiied at trial. 

The parties are directed to appear for n pre-[rial conlerencc 011 WEDNKSDAY, MAY 17, 

3006 at 9:30 AM at 60 Ventre Strcet, Room 438, New Yorli, Ncw York, 10007. 

All remaining claiiiis arc herehy scvered snd sliall procced lo trial. 

'I'his shall constitutc tlic decision and order (of the court. 

DA'TlD: APRIL 7 ,2006 

J.S.C. 
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