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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE CARCLYN GELLER I A Part 14

Justice
AUBREY ROOKWOCD, X | ndex
Nunber 17879 2003
Pl aintiff,
Mbt i on
- against - Dat e July 11, 2006
HYDE PARK OMNERS CORP., NEW YORK Mbti on
PLUMBI NG & HEATI NG CORP. , Cal. Nunbers 20 & 21
Def endant s.

The follow ng papers nunbered 1 to 20 read on this notion by
def endant Hyde Park Owmners Corp. for an order granting summary
judgnent dismssing, with prejudice, the conplaint and all cross
clainms. Defendant New York Heating & Plunbing Corp. separately
nmoves for an order granting sunmary judgnent dismssing the

conplaint and all cross cl ai ms.

Paper s

Nunber ed
Notice of Motion-Affirmation-Exhibits(A-L)........ 1-4
Amended Notice of Mdtion-Affirmation-Exhibits(A-E) 5-8
Qoposing Affirmation........ ... . .. ... 9-10
Suppl emrental Affirmation in Qpposition............ 11-12
Reply Affirmation........ ... .. .. .. .. . . . . ... 13-14
Reply Affirmation.......... ... ... . ... . . . . . ... 15-16
Reply Affirmation........ ... ... .. .. . . . . ... 17-18
Suppl emrental Reply Affirmation.................... 19- 20

Menmorandum of Law. .. ... ... . .. e

Upon the foregoing papers it is ordered that these notions
are consolidated for the purpose of a single decision and are
deci ded as foll ows:

Plaintiff Aubrey Rookwood allegedly sustained personal
injuries on January 24, 2002, while constructing an oil burner

tank in the basement of the prem ses known as 67-50 136t h street,
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Fl ushi ng, New York. The prem ses are owned by Hyde Park Owners
Corp. (Hyde Park). Hyde Park had contracted with New York

Pl unbing & Heating Corp. (NYPH) to install a boiler and an oil
tank in the basenent of the subject building. NYPH
sub-contracted with Enpire Industrial Systens Corporation
(Empire), plaintiff’s enployer, to install the oil burner. At
the tine of the accident, plaintiff was the foreman at the job
site, and was assisting in the transportation of netal plates
used in the construction of the burner. One of the workers was
standing in the basenent where he would operate a chain fall
which would |lower a netal plate to the ground. The netal plate
was standing on the landing just inside the basenent door, and
was secured by two workers who were standing in the doorway.
Plaintiff was standing on the landing inside the doorway to the
right of the plate. Prior to the accident, plaintiff had renoved
the railing fromthe landing at the top of the stairs in order to
nove the plate to the basenment floor. Plaintiff was attaching the
hooks of the chain fall to the pad eyes on the plate when the
plate slipped off the landing and causing himto fall off the

| anding to the basenent floor bel ow.

It is well settled that a party seeking summary judgnent -
must nake a prima facie showing of entitlenent as a matter of
| aw, tendering sufficient evidence to denonstrate the absence of
any material issues of fact” (Ayotte v CGervasio, 81 Ny2d 1062,
1063 [1993]; see Alvarez v Prospect Hosp., 68 Ny2d 320, 324
[1986]). A prina facie showing shifts the burden to the opposing
party to produce evidentiary proof in adm ssible form sufficient
to establish the existence of a material question of fact (see
Al varez v Prospect Hosp., supra).

In order to establish liability for common-I|aw negligence or
a violation of Labor Law § 200, the plaintiff nust establish that
the defendant in issue had “authority to control the activity
bringing about the injury to enable it to avoid or correct an
unsafe condition” (Russin v Picciano & Son, 54 Ny2d 311, 317
[ 1981]; see Rizzuto v Wenger Contr. Co., 91 Ny2d 343, 352 [1998];
Singleton v Gtnalta Constr. Corp., 291 AD2d 393, 394 [2002]), or
had actual or constructive notice of the defective condition
causing the accident (see LaRose v Resinick Eighth Ave. Assoc.
LLC, 26 AD3d 470; [2006]; Gatto v Turano, 6 AD3d 390, 391 [2004];
Abayev v Jaypson Jewelry Manufacturing Corp., 2 AD3d 548 [2003];
Duncan v Perry, 307 AD2d 249 [2003]; G anbalvo v Chem cal Bank
260 AD2d 432 [1999]; Cuartas v Kourkounelis, 265 AD2d 293 [1999];
Sprague v Peckham Materials Corp., 240 AD2d 392 [1997]). «
General supervisory authority at a work site for the purpose of
overseeing the progress of the work and inspecting the work
product is insufficient to inpose liability for common-I|aw
negl i gence and under Labor Law 200" (Dos Santos v STV Engrs.
Inc., 8 AD3d 223, 224 [2004], |v denied 4 NY3d 702 [2004]).
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Further, the authority to review safety at the site is
insufficient if there is no evidence that the defendant actually
controlled the manner in which the work was perforned (see
Loi acono v Lehrer MGovern Bovis, 270 AD2d 464, 465 [2000]). ¢
Were the all eged dangerous condition arises fromthe contractor’
s met hods and t he owner exercises no supervisory control over the
operation, no liability attaches’ (Yong Ju Kimv Herbert Constr.
Co., 275 AD2d 709)” (Rosenberg v Eternal Mens., 291 AD2d 391
391-392 [2002]; see also Perri v Gl bert Johnson Enterprises, 14
AD3d 681 [2005]; Toefer v Long Is. R R, 308 AD2d 579, 581

[ 2003], affd 4 NY3d 399 [2005]; Cones v New York State Elec. &
Gas Corp., 82 NY2d 876 [1993]). Here, plaintiff testified that
he determined that in order to nove the netal plates into the
basenent it was necessary to renove the portion of the handrai

| ocated at the top landing of the staircase, and that once al
the nmetal plates were lowered to the basenent floor, the handrai
woul d be replaced. Plaintiff stated that he nmade this decision
on his own and that he did not consult with either Hyde Park or
NYHP. The court finds that defendants’ Hyde Park and NYHP have
established that they did not supervise or control the work of
the subcontractor Enpire, or its enployees, including the
plaintiff (see Vasiliades v Lehrer McGovern & Bovis, 3 AD3d 400,
401-402 [2004]), and that they had no notice of any dangerous
condition posed by the renpval of the handrail at the top of the
staircase landing. (Mtchell v New York Univ., 12 AD3d 200, 201,
[2004]). Plaintiff, in opposition, failed to raise an issue of
fact as to these elenents (see Paulino v Hearts Serv. Co., Inc.,
28 AD3d 362 [2006]; Locicero v Princeton Restoration, Inc., 25
AD3d 664 [2006]). Therefore, defendants’ request to dism ss the
clainms for conmon-|aw negligence and a violation of Labor Law §
200 is granted.

Labor Law § 240(1) creates a duty that is nondel egabl e and
an owner or general contractor who breaches that duty may be held
liable in damages regardless of whether either had actually
exerci sed supervision or control over the work (see Ross v
Curtis- Palnmer Hydro-Electric Co., 81 Ny2d 494 [1993]). The
exceptional protection"” provided for workers by § 240(1) is ained
at “special hazards"™ and is limted to such specific
gravity-related accidents as falling from a height or being
struck by a falling object that was inproperly hoisted or
i nadequately secured (see Ross v Curtis- Palner Hydro-Electric
Co., supra at 501; Rocovich v Consolidated Edison Co., 78 Nyad
509, 514 [1991]; Zimrer v Chenmung County Perform ng Arts, 65 Ny2d
513 [1985]). The legislative purpose behind Section 240(1) is to
protect workers by placing the ultimate responsibility for safety
practices where such responsibility belongs on the owner and
general contractor instead of on workers who are “scarcely in a
position to protect thenselves from accident” (see Rocovich v
Consol i dated Edi son, supra at 501). Al t hough the “speci al
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hazards" contenpl ated “do not enconpass any and all perils that
may be connected in sone tangential way with the effects of
gravity" (see Ross v Curtis-Palnmer Hydro-Electric Co., supra;
Rodriguez v Tietz Center for Nursing Care, 84 Ny2d 841 [1994]),
the statute’s purpose of protecting workers “is to be liberally
construed” (Ross v Curtis-Palnmer Hydro-Electric Co., supra, at
500). In order to prevail upon a claimpursuant to Labor Law §
240(1), a plaintiff must establish that the statute was viol ated
and that this violation was a proximate cause of his injuries (
see Bland v Manocherian, 66 Ny2d 452 [1985]; Sprague v Peckham
Materials Corp., 240 AD2d 392 [1997]).

Here, the staircase |anding upon which the plaintiff was
injured was a normal appurtenance to the building and was not
designed as a safety device to protect him from an el evati on-
related risk (see Gallagher v Andron Constr. Corp., 21 AD3d 988
[2005]; Giffin v NY. Gty Transit Auth., 16 AD3d 202, 203
[ 2005]; Parsuramv |.T.C. Bargain Stores, Inc., 16 AD3d 471, 472
[ 2005]; Norton v Park Plaza Omwmers Corp., 263 AD2d 531 1999];
Wllianms v City of Al bany, 245 AD2d 916 [1997], appeal dism ssed
91 Ny2d 957, [1998]; Donbrowski v Schwartz, 217 AD2d 914,[1995]).
The fact that the staircase’s railing had been tenporarily
removed, thereby altering its initial condition, does not warrant
treating it as a “tenporary” structure used only to afford
wor kers access to a work site (see Wllians v Gty of Al bany,
supra).

To the extent that plaintiff clains that the accident was
caused by a falling object, Labor Law § 240(1) applies “where
protective devices are called for . . . because of a difference .
. . between the elevation |evel where the worker is positioned
and the higher level of the materials or |oad being hoisted or
secured” (Rocovich v Consolidated Edison Co., supra at 514; see
e.g. Narducci v Manhasset Bay Assoc., 96 Ny2d 259, 269-270
[2001]; Sutfin v Ithaca Coll., 240 AD2d 989, 989-990 [1997]).
However “[a]ln object falling froma mnuscule height is not the
type of elevation-related injury that this statute was intended
to protect against” (Schreiner v Crenbsa Cheese Corp., 202 AD2d

657, 657- 658 [ 1994]; see Perron v
Hendri ckson/ Scal amandre/ Posillico (TV), 22 AD3d 731 [2005], |eave
to appeal denied = NY3d __ , 2006 N Y. LEXIS 2055 [July 5,

2006]). Here, the netal plate was resting on the sanme staircase
landing that plaintiff was standing on, and therefore no

el evation differential existed. Therefore, as no liability
pursuant to Labor Law § 240(1) can attach, that branch of the
def endant s’ notions which seek to dismss plaintiff’s clainms under
Labor Law § 240(1) is granted.

In order for a contractor or an owner to be |iable under
Labor Law § 241(6), a plaintiff is required to establish a breach
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of a rule or regulation of the Industrial Code which gives a
specific, positive conmand (see Rizzuto v Wnger Contr. Co.
supra; Ross v Curtis-Palner Hydro-Elec. Co., supra; Vernieri v
Enpire Realty Co., 219 AD2d 593 [1995]). In addition, even if
the alleged breach is of a specific Industrial Code rule, that
rul e must be applicable to the facts of the case (see Thonpson v
Ludovi co, 246 AD2d 642 [1998]; Vernieri v Enpire Realty Co.
supra). Plaintiff, in his bill of particulars, asserts
violations of 12 NYCRR 23-1.7(b), 23-1.7(d), 23-1.15, 23-16 ,
23-6.1, and 23- 6. 2.

12 NYCRR 23-6.1 which deals with material hoisting
equi pnent, and 12 NYCRR 23-6.2 which deals with rigging, rope and
chains for material hoists are inapplicable here, as plaintiff
has not set forth any evidence which establishes that the
acci dent was caused by any problemwith the materials hoisting
equi pnent or chains used to nove the netal plates.

12 NYCRR 23-1.7(d) deals with slipping hazards, and provides
that “[e] nployers shall not suffer or permt any enployee to use
a floor, passageway, wal kway, scaffold, platform or other
el evated working surface which is in a slippery condition. |Ice,
snow, water, grease and any other foreign substance which may
cause slippery footing shall be renoved, sanded or covered to

provi de safe footing.” Plaintiff, at his deposition, stated that
it was raining on the day of his accident and that the surface of
the platform was slippery. However, plaintiff also testified

that the netal plate slipped, due to unknown reasons, and that he
fell off the stairway |anding. Therefore, as plaintiff has not
subm tted any evidence that his accident was caused by a slippery
surface on the landing, this section is inapplicable.

12 NYCRR 23-1.15, entitled “Safety railing," does not
specify when safety railings are required but, rather, sets forth
only how they must be constructed when they are required.
Section 23-1.16, entitled “Safety belts, harnesses, tail |ines
and lifelines,” also does not specify when such safety devices
are required. These sections are inapplicable here, as there was
no safety railing in place, and plaintiff was not provided with
any of those devices set forth in section 23-1.16 (see Dzieran v
1800 Boston Rd., LLC, 25 AD3d 336 [2006]; Partridge v Waterl oo
Cent. Sch. Dist., 12 AD3d 1054, 1056 [2004]; DAcunti v N.Y. Gty
Sch. Constr. Auth., 300 AD2d 107, 107-108 [2002]; Avendano v
Sazerac, Inc., 248 AD2d 340, 341 [1998]).

12 NYCRR 23-1.7(b) applies to “[e]very hazardous opening
into which a person may step or fall,” provided that the *“
hazardous opening’ ... [is] one of significant depth and size,
i.e., nore than 5 by 12 inches wide and 15 to 24 inches deep" (
D Egidio v Frontier Ins. Co., 270 AD2d 763, 765 [2000]). The
regul ation requires hazardous openings to be “guarded by a
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substantial cover fastened in place or by a safety railing" (12
NYCRR 23-1.7 [b][1] [i]). Certain other forns of protection are
needed when enpl oyees are required to work close to the edge of
such an opening (see 12 NYCRR 23-1.7 [b][1][iii]). According to
plaintiff's evidence, it was necessary for himto renove the
railing in order to nove the netal plate into the basenent, which
| eft the staircase |anding open. The opening was |arge enough
for a person to fall through to a |ower area. \Wether or not
plaintiff was hinmself negligent in renoving the railing may
require an apportionment of liability, but does not absolve
defendants of their own liability under Labor Law § 241(6) (Zi nmer
v Chemung County Performng Arts, Inc., 65 Ny2d 513 [1985]).
Therefore, as the evidence is sufficient to allege a violation of
12 NYCRR 23-1.7(b)(1) (see Messina v Gty of New York, 300 ADd
121, 123 [2002]; Alvia v Teman Elec. Contr., 287 AD2d 421, 423
[2001], |v denied 97 Ny2d 749 [2002]), that branch of defendants’
notion which seeks to dismss plaintiff’s clai munder Labor Law §
241(6) is denied.

In view of the foregoing, defendants’ notions are granted to
the extent that plaintiff’s causes of action for common-Iaw
negligence and for violations of Labor Law § 200 and 240(1) are
di sm ssed, and all cross clains based on these causes of action
are dism ssed. That branch of defendants’ nptions which seek to
dism ss plaintiff’s clainms under Labor Law § 241(6) are deni ed.

Dat ed: Septenber 28, 2006

J.S. C



