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This action sccks a tinder’s lee in connection with the purchase o f a  business. ‘The aclioii 

as against Kcystone Eiiterprises, Inc. (“Enterprises”) was based upon a written contract and was 

disinisscd after plaintifrs dircct case for failure to demonstrate Enterprise’s involvement in the 

subject traiisaction. Keystone I-Ioldings, LLC (“~oldings”)  conceded liability, and tlic valuc of 

plaintiff’s services was thc focus or  trial as against it. The jury rendered a verdict in plairiliffs 

favor against Holdings, based upon rpaiztuin meruit, in the amount of $870,000. I Ioldings now 

moves to sct aside the verdict, arguing, inter d i n ,  that the evidence as to the value ofplaintifrs 

services was insufficient as a matter of law. 

I. Fnctuirl Backgrouiid 

In Scptcinher 2000, p1aintiffan.d Paul Palmeri (“Palmeri”), acting on behalf of the dotcorn 

company of which he was CEO, Sil.VerZipper.com Tiic. (“SilverZipper”), entered into a finder’s fee 

agreement (the “SilverZippcr Agreement”). Paliiieri eventually left SilverZipper and fornicd a ncw 

company, Keyslone Entcrprises lnc. (“Entcrprises”), a Dclaware company crcatcd for the sole 

purpose of acquiring a specific apparcl company. On beha11 of Entcrprises, Palr-neri execut.ed a 

new Deccmher 2000 finder’s fee agee-eement (the “Enterpriscs Agreement”) with plaintiff. 
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In July 2001, Palineri organized a new company in Ncw York State, named Keystone 

Holdings LLC (“Holdings”), for the puipose of acquiring Cashion apparel businesses. In or about 

September 2002, nearly two years after executing tlic Enterprise agreement, Palmcri contacted 

plaintiff in the liopc of locating acquisition opportunities. No writing was signed by the parties 

mcmorializing an agreement between plaintiff and Holdings. 

Ihroiigh communication with one oPits contacts, plaintiff identified Royce Hosiery Mills 

(“Royce”) as a candidate for acquisition. As a result, plaintiff sent a contidentiality agrecment to 

Palmeri which was signed by him on October 3, 2002, in the name oiHolciings. l’laintifl; then, 

introduced Royce to Holdings. Subsequently, on November 1, 2002, Royce’s broker wrote to Mr. 

Palmeii, addressing liini as the chief executive officer of Woldiiigs. That letter was also sent to 

Marvin Roscnbauim, the individiial at plaintiff-company who was involved in the transaction. Then, 

011 November 10, 2002, plaintiff wrote to Royce’s brokcr, repeatedly reIeiTing lo Holdings, not 

Enterprise, as tlic entity it represented. 

On January 30, 2003, plahtii‘f‘ [axed a proposcd Non-Exclusive Buyer/Finder’s Fcc 

Agreement to Holdings. The form again named Holdings as tlie entity with which plaintilf was 

doing business and included a fee schedule that was ideiitical to those set forth i n  thc SilvcrZippcr 

and Enterprises Agrcciiiciits. Holdiiigs refused to sigy the agreement, demanding that the Iee be 

reduced given how largc tlie deal was. No ngrceinent had been reached regarding the k e  when 

Holdings and Royce cntcred into a written Assct Purchase Agrccnicnt on March 3 I ,  2003 (the 

“First Roycc Agreement”). Schedule 5.5 of the First Royce Agreement, entitled “Brokcrs’ Fees 

and Commissions” listed plaintiff, but did not spccify an amount to bc paid. Nonetheless, a1 the 

closing, the oi’ficel-s and directors oFHoldings wircd XJ $150,000 fcc to plaintitf lor i t s  services, at 
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closiiig. On September 17, 2003, plaintiff faxcd Holdings an invoice for its fees, which it 

calculated to be $1,014,000 according to the schedule included in the rejected Jmnuai-y 30 proposal. 

Holdings subsequently cntcrcd into an October 9, 2003 Credit Ag-eernenl (tlie “Second 

Royce Agrccmcnt”) in regard to a loan for the Royce purchasc. The Disclosure Schcdulc 3.14 of 

the Credit ageement listed plaintiff under “Finder’s or Brokerage Fees” and indicated a Iee or 

$500,000. The iiicaiiing of tll.is entry was the subject of cxtcnsive dispute at trial. Mr. Palrncri and 

Mr. Bruderiiian, an experienced Banker, testified that it was a representation to tlie lender that thc 

fcc would not exceed $500,000. On October 22, 2003, plaintiff faxed Holdings an updaled invoice 

rcf-lecting a iee of $1,05l,OOO. This invoice used the same schedulc as thc prior invoicc, but was 

calculated according to a revised purchase pricc. 

Richardson testified that plaintiff obtained infbnnalion from Palmcri regarding tlic 

parameters of the type of company Palmeri wished to hcquire, did research regarding prospective 

companies, identified about I 50 such companics, sent letters out to the companies, followed up 

with phone calls, reached out to othcr finders and inquired of its contacts. He did not testiry lo the 

nature and extent of tlie research or to tlic number of hours spciit on the above tasks. He teslified 

that plaintiff participated in  two meetings with Royce and Holdings, the first of which was the 

introduction meeting. 

Neither Mr. Roscnhauin nor Mr. Gottcsimaa testified as to what was done iii the Royce- 

Holdings transaction. Although Mr. Gottesiiian did testify that plaintilrs invoice was based on a 

sliding scalc fce schedule, hc gave no testimony as to what was commonly charged in his industry 

and adinittcd that Gottesman had never before worked on as large a transaction as occurred here. 
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Royce was sold i-or $48,500,000, $3,500,000 in employment contracts were executed with Roycc’s 

principals and plaintiHYs coilmission was calculated on $52,000,000. 

No cxper-t testimony was offered to establish the value of the services performed by 

plaintiIf in its search and brokerage. Instead, plaintiff rclicd on Mr. Richardson’s outline of what 

was done, the invoiccs that liad riot bccn honored by Holdings, and the Silverzipper and 

Enterprises Agrecmeiits, which lhis Court ruled were not evidence of how much was owed, but 

wcrc allowed in as some evidence of what plaintiff typically charged, as well as evidence againsl 

Enterprise, the contract action which was dismissed at the end of plaintifrs direct case.’ The jury 

awarded a verdict in Iavor of plaintiff that matched the amount arrived upon by using thc disputed 

fee schedule, niinus tlic $150,000 already paid -- $870,000. 

II. Conclusioizs oj‘larv 

The plaintiff‘s central argument in this case is that it is entitled to compcnsation for thc 

value of the scrviccs it performed in iinding a busincss opportunity for Holdings, despite lhe lack 

of an executed contract. The Statute of Frauds, codified by Crcncral Obligatiolis Law 

$5--701 (a)( lo), requires that an  agrcernent to pay compensation for scrviccs rcndcrcd by a party in 

the position of a broker or hider must be in writing. Minichido v. Royal Busirzess Fzinds Corp., 

18 N.Y.2d 521, 526 ( I  966)(explaining that Legislature intended GOL 5-701 (a)( 10) to require a 

written agreement for “the compensation of a busincss broker for acting as a ‘Gnder,’ ‘originator’ 

or ‘iiitroditcer.’”(internal quotatioris omitted)). Addressing quanturrr rncruit as io a finder’s fee, the 

Courl of Appeals in Morris Cohoiz d! Co. 17. Russel, 23 N.Y.2d 569, 575-76 (1 (369), cxplained: “In 

Before opcning statements, tlic Court hcai-d argument 011 this issuc and rulcd that plaintiff I 

could not use the Enterprise contract as proof of the value oftlie services ti provided for Holdings 
on a quclntuvtz rnerziit theory. \ 

4 

[* 5 ]



an action in qirtrntim meruit . . . for the reasonable value of brokeragc serviccs, if it does not appcar 

that there has been an agreement on the ratc of conipcnsation, a suflicicnt memorandum need only 

evidence the fact ol‘plainlifrs employment by defendant lo render the alleged services." In 

Morris., the plainti€€ claimcd to havc brokered a sale of stock and sought compensation I’or its 

efforts, despitc a lack of any wiittcn finder’s or broker’s fee agrcement. The record did conlain the 

contract of sale betwecn the defcndant sellcr and third-party buycr, which includcd a refcrence to 

the plaintiff as the sole “biokcr or finder” connected to the sellcr in the transaction. Id. at 573. Tlie 

Court found that thal refcrcnce constituted a mcrnorandum sufficient to servc as an admission by 

the defcndant that the plaintiff had “in fact rendcred serviccs in conncction with the sale ol‘ stock.” 

Id. at 575. 

TIcre, the “Broker’s Fees and Coniiiiissions” page (Schedulc 5 .5 )  or  thc First Royce 

Agreement (in addition to thc sinlilar schcdule to thc Second Royce Ageemcnt) contained ail 

admission by defendant that plaintiffperfornied brokcrage serviccs and is ciititled to a fee. This 

satisfied the requireiiicnt of “a writing subsciibed by delendant or his lawful agent cvidencing the 

fact of [plaintiff‘s] employmcnt by defendant,” which allows a busincss broker to recover under 

gurrritzirn meruit. Gilrnnrz v. Hzlfiger, 169 A.D.2d 485 (1 st Dept 1991), citing Morris, supra at 575- 

76. Indeed, Holdings has nevcr denied that plaintifl‘acted as a finder or thal plaintiff deservcd 

SOII~C: fee; it only disputes the amount. Plaintifr, thus, is cntiiled to rccover uiidcr qucrrztim memi! 

for the valuc of its services. Morris, zd. at 574. 

Ultimately, a plaintiff seeking an award by yuorttutn meruit is respoiisible for producing 

evideiicc sufficient lo enable a jury to dctcrmine the actual extent and value oftlie serviccs 

performed. Precision Founhlions v. Ives, 4 A.D.3d 589, 591 -92 (3rd Dept. 2004)(yuantum ineruil 
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rcquircs pcrformaiicc of scrvices in good faith, acceptance of those scrvices, expeclalion 01 

compensation and proof of reasonable value of services perfonned); C'hwles Markall & Co., fm. 

17. Carlyle Constriic. Cor-p., 2 15 h.D.2d 25 1 (1 Dept. 1995)(in order lo make out claim for 

qunnttrm mmiit, plaintiff must prove rcasonablc value of sciviccs). Accord Baurriarz Assocs., h r .  

v .  H & M I n t ' l ,  Ittc., 171 A.D.2d 479, 484 (1"Dcpt. 1991). 

Here, plaintiff failcd to do so. The trailscript contains no testimony cstablisliing the 

customary ree chargcd in plaintiffs industry for tlic work perfonned by plaintiff or, for thal matter, 

the time spcnt and the spcciiics ofwhat was done. Instead, plaintilrs argument at trial amounted 

to the claim that dcfcndants were obliged to pay it according to the fee schedule in tlic Entcrprises 

Ageement. But the Coui-t had already ruled that the Enterprises Agreement did not cover the 

transaction in queslion, and, in fact, the cvidencc demonstrated that Holdings had rejectcd that fee 

sche(du1e. Conscquently, the Enterprises Agreement could not, as it apparently did, provide the 

sole basis for tlie jury vcrdict. See Pnwer v. Mntthews-Krddxky Cb., In(:., 242 A.D. 1 (1" Dcpt. 

1934); M ~ 4 w n e y  17. Pruquini, 23 A.D.120 (2nd Dcpt. 1897); ~ J f ' d  163 N.Y. 575 (1900). Similarly, 

the Silverzipper a@-eemenl could not properly dictate the compensation to which plaintiff was 

entitled, sincc its teiins were negotiated by Mr. Palmeri 011 behalf or a separate enlily and 

contemplated deals differing greatly in scope. Thcsc writtcn contracts were no substitute for proof 

or  value of the scrvices required under qucinturn mcriiil.2 

z Thc cascs cited by plaintiff for thc proposition that Ihe jury could rely upon the Enterprise 
contract or the invoices based thereon, as evidence of the reasonable value oPils services, are 
factually distinguishable fi-om this case. As the court niled at the start o r  trial, United BZdg. Mnint. 
AsLsoc.s., hnc. v. 51 0 F$h Ave. LLC,', 18 A.D.3d 333 (1" Dcpt. 2005), is not on point. There, unlike 
here, a cleaning and iiiaintenance service continucd to provide services to a commercial building 
after tlic building was bought by defendant. Uelendant was aware of this, never iiifomied plaintiff 
that i t  would not pay for its services and acceptcd the saiiie services. There, the reasonable value 
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This case is substantially similar to M q y  Mntthews Irztcriors, lric. v. Levi.s, 208 A.D.2d 504 

(2nd Dcpt. 1994). In Mury Mcrtlhcws, an inleri.or decorator and a customer had entered into a 

business rclationship, but the parties had jailed to agree upon the rate of coinpensation when the 

agrccmcnt between them liad been orally modified. The court found that the aniomt awarded by 

the jury to the plaintiff was unjustified because, among other reasons, “the plaintiff failed to 

produce detailed proof sufficient to permit the assessment of the reasoiiablc value of its services.. , ,” 

Mczry M~ztthews, 208 h.D.2d at 506-07. Correspondingly, i.t is clear in this case that dcfcndant 

disputed plaintirrs calculation of thc fce from tlie time that plairitiff provided defendant with an 

invoice, which rcflectcd a fee based 011 the schedule in the Enterprises Agreement. No 

coinpensation term was ever ag-eed upon, and the defendant cannot bc held to an agreement never 

made. 

A judgnieni notwithstanding the verdict is proper where there is “simply no valid line of 

reasoning and permissible inferences which could possibly lead rational inen to 1he conclusion 

of the services properly was based on the billing rate prior t.o change of ownership. I-Icrc, the facts 
differ. There was no continuous service. It cannot bc argued that h e  services provided to 
SilverZippcr and Enterprise were the same as those provided to Holdings. There was no testimony 
as to what specific services were provided to each in order to compare the services. On lhe other 
hand, there was testimony that the Royce acquisition was niuch larger than any work done for 
SilvcrZipper, Enlerprise, or, for that matter, any othcr client serviced by plaintiff. Similarly, Vitale, 
h c .  I). I ’ L ~ ~ ~ L ‘ Y s  ’ GriIIe, Inc., 23 A.D.3d 1147 (4“’ Dept. 2005), and Frank v. Feiss, 266 h.D.2d 825 
(4“’ Dept. 1999), are distinguishablc. Both cases involved construction work. Frmk  involved a 
contract with a negotiated price where the court found 90%) of the work liad bccii completed.. 
lhere,  iinlikc here, the conlract used as evidence was negotiated with the defendant sued. Vitnlc 
involved an alleged oral contract for tlie services where the cour-t considered both the bill of the 
contractor and the subcontractor’s bill ‘lipon which that was based. In Vitnle, the bills were not 
based on contracts fees negotiated with anothcr entity for another job. In a like manner, the othcr 
cases cited by plaintiUror the proposition that a contract may be used as evidence of value in a 
quarzlurn irreririt case, involve contracts betwccn the parties or alter cgos, for the work perfontied. 
As noted above, here, the contracts relied upon wcrc not contracts to which Holdings was a party. 
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reached by the jury on the basis oftlie cvidcncc presented at trial.” C‘ohe/z v Hnlfrrtnrk Chrds, Inc., 

45 N.Y.2d 493, 499 (1978). Accord Szczwbiak v. Pil-ct, 90 N.Y.2d 553,  556 (1997); Kim v. N.Y.C. 

Trans. Auth., 27 A.D.3d 332, 338 ( l s t  Dept. 2006); 1/5th L.P. v. HL One, LLC, 23 A.D.3d. 170, 171 

( l s t  Dept. 200s). Hcrc, no valid line orreasoning bascd on the trial evidea.ce could lead the jury to 

the damages it awarded. The jury could. not rightly impose a Cee based on a contract which did riot 

cover the transaction. Although givcii the opportunity and on notice from tlic start that tlic 

Enterprise contract could riot serve as the value of qucrntum meruit, plaintiff failed to present 

evidence Sufiicient l o  makc out reasonable value. Since yuunttim rncrwit was not established, 

dcfendarit’s motion for a judgment notwithstanding the verdict is granted. Accordingly, it is 

ORDERED that defendant’s inolion pursuant to CPLR 4404 [or a judgment 

notwithstanding the verdict is granted, the verdict of the jury entered the 17th day of February 

2006, is s+t aside and the complaint is dismissed; and it is further 

ORDER.ED Ihat the Clcrk ofthe Cour 

t m  
Dated: August 10, 2006 
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