
City of New York v General Star Indemnity Co.
2006 NY Slip Op 30490(U)

July 3, 2006
Supreme Court, New York County

Docket Number: 401916/03
Judge: Michael D. Stallman

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



"", 

[* 1 ]



. .  , ,  , 

Plaintiff, 

Index No.: 401916/03 

D eci s i o n , 0 r tl er and J u d Ern en t 

-against- 

GENERAL STAR INDEMNITY COMPANY, 

In this declaratory judgment action against Gencral Star lndciziiiity Company, tlzc City of 

New 'York seeks to obtain defensc aiid indemnification, and reimbursement of the City's attorneys' 

fees and expciises incurred in d.efending and settling a toit action. The City moves pursuant to CPLK 

3212 for suiiiriiary j u d p c n t  dismissing the complaint. 

BACKGROUND 

In Septcmber of2000, non-party M V N  Associates, lnc. entcrccl into a contract (thc contract) 

with thc City's Departniciit of Parks and Rccreation for emcrgcncy stabilization of the piling and 

deck at a recreation ccnter in Staten Island, New York. Under the contract, MVN agreed to obtain 

a commercial gencral liability policy to protect MVN and its contractors against claims for property 

damage and personal injury. Jn addition, MVN was to obtain protective liability and property 

damage insurance naming thc City as an additional insured, in order to protect the City from any 

claims of property damage or personal injury arising from MVN's operations uiidcr the contract 

(MVN/General Star Contract, Art. 22, Exhibit 1 to Rcply Affirmation, at 82). The contract also 

required MVN to obtain and maintain insurance for the City, as an additional irisiired, in  the amounts 

outlined in Schcdule A of the contract (id. at 377). 
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Piirsuant to its agreement, MVN purchased a coninicrcial geiicral liability insurance policy, 

niimbercd 95AF0027E, from Genci-al Star for a period o f  12 montlis from tlic inception date of April 

28, 2001 (the policy). Non-party h s t  Coast Diving, Inc. and MVN were listed as the iiaiiied 

insureds undcr the policy. Both entities, East Coast and MVN, were listcd under the policy as having 

the same business address, business description and rate schcdule. Genci-a1 Star had insured East 

Coast and MVN since April 28, 1996. The oi-iginal policy, numbcred 95AF0027, had been updated 

yearly, with each progressive policy set apart by an ascending letter of the alphabet. Under Section 

I(A)( I)(a), the policy covers claims “that the insured becomes legally obligated to pay as damages 

bccause of ‘bodily ii1.jm-y’ or ‘property damage’ to which this insurance applies.” 

Endorsciiient 008 to the policy, issued to East Coast Diving, Inc., pursuant to certificate 

number 95AF0027, and effective April 28, 1996, states that “[clach ofthc following is an insured 

under this insurancc to the extent set forth below: 

A) 

B) 

C) 

(Policy, Exhibit 2 to Reply Affirmation, at 59). 

The named insured shall be thc organization stated in the declarations of this policy and; 

Anyone to wlioin ;I certificatc of insurance has becii issued undcr this policy; 

Any additional insured named by cndorsemcnt or certificate to this policy” 

Endorsement 009 to the policy was also issued to East Coast Diving, Iiic., pursuant to 

Certificate Nuniber 95AF0027, and effective April 28, 1996. Endorseiiicnt 009, characterized as an 

“Additional Insured Blankct Form,” modifies the “Commercial General Liability Covcrage Part and 

Owners” and the “Contractors Protective Liability Coverage Part” to include as insureds, “person(s) 

or organixation(s) shown in the scliedule as an insured” and “[all1 certificate of insurance holders you 

have agreed to iiiclude as an iiisured prior to an ‘occurrence’ or uffense” (ill. at 60). 
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Endorsement 009 states that thc “endorscrnent is invalid unless signcd by an Authorized 

Represcntative of the Coiilpariy” (id. at 60). Thc line requiring an authorized representative’s 

signature is blank, as arc niost of the endorsements pertaining to the April 28, I996 policy (ia. at 60, 

5 I-70,72-76). Multiple cndorseinents arc attached to the policy; all are issucd to East Coast Diving, 

Inc. for the year bcginning April 28, 1996, and all are left unsigned, with tlic exception of one 

cndorsement listing Consolidated Edison as an additioiial insured (d). 

The Certificate of Liability lnsuraiicc lists “The City of New York, Parks and Recrcation” 

as a “certificate holdcr” and “additiorial insured,” within a box at the bottom of the certificate 

(Plaintiff’s Affiimation, Exhibit 6, Ccrtificate of Liability Insurance). 

In November oP2001, Glenn D. Rolph, a dock builder and ernploycc of MVN, was iiljured 

by a fall during the coursc of his employment. In .lanuary and Fcbruary of 2002, the Oftice of the 

Comptroller of thc City ofNew York rcccived two Notices of Claim filed on behalfofKolpli. On 

Junc 7, 2002, the City’s Law Department sent, by certified mail, a tender lettcr to MVN, notifying 

MVN of thc Rolph Notices of Claim (June 7, 2002 Law Department Letter to MVN, Plaintiffs 

Affiniiation, Exhibit 8). At the same time, the tender letter of Junc 7, 2002 and the Kolph Notices 

of Claim, were copicd to the claim manager at Gencral Star (&.). MVN received the City’s tcnder 

lctter on June 11, 2002, as evidenced by a United States Postal Service return rcceipt. On July 2, 

2002, the City rc-transmitted, by facsimile, its tcnder letter of June 7, 2002 to General Star. 

On July 3 1,  2002, General Star responded to the City’s Julie 7, 2002 tender letter, notifying 

the City that it was declining coverage 011 the ground of late noticc, and because it had not bccn 

contacted at any tir-ne by anyone on behalf of the City directly in regard to the Rolph Notices of 

Claim. I n  disclaiming coveriige for the City, General Star asscrted that, although Rolph’s accident 
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allegcdly occurred in Novenibcr of 2001, General Star had not reccived any notification until July 

8,2002, when it rcceived the City’s letter and Kolph’s Notices ofclaim, eight months later (Denial 

of Coverage Letter, Plaintiffs Aftinnation, Exhibit 9). General Star further quoted that portioii of 

the policy requiring that i t  be notified of claims “as soon as practical” (a; see Policy, Exhibit 2 to 

Rcply Affirmation, at 42). 

In Deccinber of 2002, thc City was served with a summons and complaint in the action 

erititlcd Rolph v Citv of New York, Civil Action No. 02-6420 (ED NY) (Rolph action). As General 

Star refluscd to defend tlic City in the Rolph action, thc City’s Law Department defciided the action. 

In defending and settling the action in Novenibcr of 2004, the City incurred the costs of litigation, 

including medical cxarninations, transcripts and other disbursements, plus attorneys’ fccs and 

paralegal cxpenses, 

On July 16,2003, General Star filed a noticc ofremoval of the instant dcclaratoryjudgment 

action from this Court to the Unitcd States District Court for the Southern District ofNcw York. On 

Augiist 6, 2003, tlic City filed a motion for remand. On August 25,2005, the federal court held that 

General Star’s notice of removal was time-barred and granted the City’s motion for reinand arid its 

requcst for its attoriicy’s fees on the rcmoval application. Thc court directed remand of the action 

to state court, and set a briefing schcdule on the issue of the City’s attorneys’ fccs. The City’s 

application for attorney’s fces was due by October 3,2005, but it appears that the City did not submit 

a fee application to the fedcral court by that date. 

The city he]-e moves for summary judgment, pursuant to CPLR 32 12, declaring that Geiieral 

Star liad a duty to defcnd and indemnify the City in the Rolph action; requiring General Star to pay 

the City for its costs, including attorneys’ fees and intcrest, incurred in deferidiiig the Rolph action 
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from Juiic 7,2002 to settlement; and requiring General Star to indemnify tlie City for the cost of the 

settlement, plus interest, from November 17,2004. In addition, the City contends that General Star’s 

disclaiiiier was untimely, and therefore invalid. 

In response to the City’s niotion for summary judgment, Gencral Star asserts that the City 

is not an additional insui.ed under the insurance policy it providcd to MVN, and that, notwithstanding 

ils assertion ofrion-coverage, Gcneral Star had grounds for dcnying coveragc due to the City’s delay 

in notifying Gcnci-a1 Star of the occuncnce of the claim. 

I 

“‘The proponciit of a summary judgment motion must makc a prima facie showing of 

entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any matcl-ial 

issues of fact”’ (Wolff v New York City Tr. Auth., 21 AD3d 956, 956 [2d Dept 20051, quoting 

Winegrad v New Yoi-k Univ. Med. Ctr., 64 NY2d 85 1, 853 [ I(,S5]). The burden thcii shifts to the 

motion’s opponcnt to “present cvidcntiary facts in admissible fon-n sufficient to raise a genuine, 

triable issue offact” (Mazurek v Metro. Museum of Art, 27 AD3d 227,228 [ 1’‘ Dept 20061; See also 

Zuckerman v City of New Yoi-k, 49 NY2d 557, 562 [ 19801 j. I f  there is any doubt as to the existence 

of a triable issue of fact, the motion for surriinaryjudgment must be denied (Kotuba Extruders v 

Ceppos, 46 NY2d 223,23 1 [ 19781; Grossman v Anialfiainatcd Hous. Cow., 298 AD2d 224,226 [ 1 *‘ 

Dept 20021 j. 

“[Tlhe parly asserting that soineone other than a named insured is an insured undcr the policy 

bears the initial burden of submitting proof in evidentiary form that the allegcd insured is, in fact, 

an insured within the meaning of the policy” (Prefened Mut, Ins. Co. v Ryan, 175 AD2d 375, 378 

[3d Dept 19911; see also Thomson v Power Auth. of State of New York, 217 AD2d 495, 496 [ l “  
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Dept I995][paity seeking declaration of  coverage must first demonstrate the existence of coverage 

and the satisfaction of all conditions precedent, such as timelincss of noticc, i f  providcd for in the 

p o 1 i cy]). 

Herc, the evidencc demonstrates that the City is an additiorial insured under the policy 

Gencral Star providcd to MVN. Thus, General Star had a duty to defend and indemnify the City in 

the Rolph action. The policy itselfprovides that “any additional insiired” namcd hy a certificate “is 

an insured uiider this IIisuraiice” (Policy, Exhibit 1 to Reply Affirmation, at 59). The Certificatc of 

Liability Insurance clearly lists “The City of Ncw York, Parks and Recreation” as a “ccrtificatc 

holder” and “additional insured” (Plaintiffs Affirmation, Exhibit 6, Certificatc of Liability 

Insurance). 

Furthermore, a blanket additional insured fonii provides evidence of covcrage (see Perez v 

Morse Diesel Intl., Inc., 10 AD3d 497,408 [ lS t  Dept 20041; New York Univ. v Royal Ins. Co., 200 

AD2d 527, 528 [ I ”  Dept 19941). Hei-e, Endorscment 008 to the policy, effective on April 28, 1996, 

providcs that, in addition to the namcd insured under the policy, anyone to whom a certificate of 

insurance had been issued uiidcr the policy, or any additional insured named by cndorseriicnt or 

certificate to the policy, is also an insured. As noted, the City is listed as a certificate holder and 

additional insured on the Certificate of Liability Insurance. Endorsemcnt 009 modifies the policy 

to include as insureds, persons and organizations shown in the schedule as insured and all certificate 

of insurance holders agrccd to prior to tlic occurrencc. 

General Star argues that bcca~ise the endorsements arc issued to East Coast Diving, Iiic., and 

iiot MVN, and rcflect an earlier policy between MVN and/or East Coast Diving, h c .  and General 

Star, the endorscrnents are invalid as to the present policy at issue. However, “in construing an 
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endorsement to an insurance policy, tlie endorsement arid policy must be read together, and tlie 

words of the policy reniaiii in €iull force and effect except as altered by tlie words of the endorserncnt” 

(Countv of Uoliirnbia v Continental Ins. Co., 83 NY2d 618, 628 [1994]). Here, thc endorsements 

must be r e d  with the policy, which itself covers MVN and/or East Coast Diving, Inc. l h e  schedule 

of endorsements to the policy in  effect at the time of Rolpli’s injuries lists an “Additional insured 

- Blanket Form,” which was Eiidorsement 009. Thc fact that Endorsement 009 refers to a policy in 

effect at an earlier time is not sufficient to raise an issue of fact as to whether Endorseriient 009 was 

intended to be the “Additional hisured- Blanket Forni” attached to the policy at issue, given that the 

original policy, nunibercd 95AF0027, was updated yearly with cadi progressive policy set apart by 

an ascending lcttcr of the alphabet.' 

IJ 

“The duty of an insurer to defend its iiisui-ed arises whenever the allegations within the four 

comers ofthe underlying cornplaint potentially give rise to a covcrcd claim, or where the insurer ‘has 

actual knowlcdge of facts establishing a reasonable possibility of coveragc’” (FrQntier Insulation 

Contr., Inc. v Mcrchants Mut. Ins. Co,, 91 NY2d 169, 175 [1997][citation omitted]). If the 

allcgations in the complaint are “even potentially within the language of the insurance policy,” the 

insured must defend the insured (Masscna v Healthcare Uiidcnvriters Mut.  Ins. Co., 98 NY2d 435, 

443 [2002]; sec also Fitmatrick v American Honda Motor Co,, 78 NY2d 61,65 [1991]; Syvertsen 

v Great Am. Ins. Co., 267 AD2d 854, 856 [3d Dcpt 1999][“the duty to defend will be found 

whenever the allegations in tlie complaint against the insured fall within the scope of the risks taken 

by the insurer, irrespective of how falsc or groundless those allegatioiis might be (internal quotation 

’ Thus, 95AF0027E indicates the fifth renewal of thc policy. 
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rriarks omitted)”]). 

No duty to defend lies when the party asserting coverage is not an insured under thc policy, 

or where c la im are riot covcred by the policy (Seavey v James Kendrick TnickinE, Inc., 4 AD3d 

1 I O ,  I 19 [ 1” Dept 20041; National General Ins. Co. v I-lartford hcc.  & Indem. Co., I06 hD2d 414, 

415 [ 1” Dept 19931). “An insurer may be relievcd of its duty to defend only i f  it can establish, as 

a matter of law, that there is no possible factual or legal basis upon which it might eventually be 

obligated to indemnify its insured, or by proving that tlie allegations fall wholly within a policy 

exclusion” (City of New York v InSiirance Corn. of New York, 305 AD2d 443, 443-444 [2d Dept 

20031; see also Frontier Insulation Contr., Inc., 91 NY2d at 175). 

IIerc, the claim in the Rolnh action falls squarely within the coverage provided by General 

Star. The complaint in the Rolph action, which riamcd the City as a defendant, statcs that Rolph was 

an employcc of MVN on the date of his accident, and that he was injured by a fall during tlie course 

of his employment as a construction worker. Thus, because the claim falls squarely within the 

coverage providcd by General Star to the City as an additional insured, and thc allegations do not 

fall within a policy exclusion, Gciieral Star is liable to the City for its costs iiicurred in defending the 

Rolph action. 

III 

General Star’s disclaimer of liability was untimely as a matter of law, and therefore invalid. 

When the policy in  question would otherwise cover a particular occurrence, but for an exclusion in 

the policy, Insurance Law 0 3420 (d) requires the insurcr to “give written notice as soon as is 

rcasonably possiblc of such disclaimer of liability or denial of coverage to the insured . . . .” When 

the basis of disclaimer is the insured’s late notice of the claim, courts have interprctcd the statutc to 
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require an insurer to give written rioticc of disclaimer “after i t  first learns of the accident or of 

grounds for disclaimer of liability” (Firemen’s Fund Iiis. Co. ofNewark v Hoi>kiiis, 88 NY2d 836, 

837 [ 10961; 79“’ Realty Co. v Wausau Ins. Companies, 7 AD3d 507, 508 [2d Dept 20041; Mac:iri 

v Nationwide Mut. Iiis. Co., 296 AD2d 384, 384-385 [2d Dcpt 20021). Thc insurer’s failure to 

disclaiiii covcragc within a reasonable time “precludcs cffcctivc disclaimer” ( Fircincn’s Fund Ins. 

Co. ofNewark, 88 NY2d at 837; Hartford Ins. Co. v Nassau County, 46 NY2d 1028, 1029 [ 19791). 

This rule applies even if the insured has failed to provide the insurer with timely rioticc of 

claim, the ground that Gciicral Star has asscrtcd in disclaiming coverage for the City in the instant 

case. “An 'insurer's failure to provide notice as soon as reasonably possible precludes effective 

disclaimer, even [where] the policyholder’s own notice of the incident to its insurer is untimely.’” 

(Matter of New York Cent. Mut. F i x  Iiis. Co. v. Amirre , -  NY3d --J 2006 N Y  Slip Op 04749 

[June 13,20061, quoting First Fin. Ins. Co. v Jetco Coiitr. Corp., I NY3d 64 [2003]). Thus, it is not 

relevant that tlie City itself delayed for six months before notifying General Star of Rolph’s clainis 

against the City. 

Gciicral Star did not send tlie City its lcttcr of disclaimer until July 3 I, 2002, fifty four days 

after the City tendered, by certified registered mail, receipt requested, thc Notices o f  Claim filed in 

tlic Kolpli action to M V N  by a lctter dated J ~ m e  7, 2002, with copies to General Star. General Star 

acknowledges receipt only of the City Law Department’s re-transmitted letter rcccived by General 

Star 011 July 8,2002. However, i t  fails to raise a triable issue of fact that it did not rcccivc the City’s 

lcttcr dated Juiic 7, 2002. “Generally, proof o f  proper mailing gives rise to a presumption that the 

itern was received by the addressee” (Residential Holcliii~ Corn. v Scottsdale In$. Co., 268 AD2d 

679,680 [2d Dept 20011; see also Radio v Liberty Mut. Fire Ins. Co., 12 hD3d 229 [ 1’‘ Dcpt 20041 j. 
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General Star does not rebut the presumption ofreceipt, given that the return receipt evidences that 

M V N  received thc City’s letter on Juiic I 1 ,  2002. See Reply Mern, Ex 3. 

Thus, even if an issue of fact exists as to whether the City’s notification of the occurrence 

was unrcasonably delayed, Gcnel-al Star was still required, as a mattcr of law, to give notice of 

disclaimer as soon as possible after Icaming of Kolph’s alleged accident. By waiting 54 days before 

disclaimiiig coverage, General Star failed to give noticc of disclaimer ofliabilily as soon as possible 

after learning about the alleged accident (s First Fin. Ins. Co., 1 NY3d at 68-69; Hartford Ins. 

CO., 46 NY2d at 1029 [insurer’s dclay of two nionths in disclaiming coverage on the grounds of late 

notice held unreasonable as a mattcr of law]; 2833 Third Ave. Realty A s s ~ c s .  v Marcus, 12 AD3d 

329,320 [ 1 ’‘ Dept 2OO4][ irisurcr’s delay of 37 days in disclaiming coverage unrcasonable as a matter 

of law, even though plaintiff failed to provide timely notice of claim]; 79‘h Kealty Co., 7 AD3d at 

508; West 16‘” St. Tenants C o p .  v Public Sew. Mut. Ins. Co., 290 AD2d 278, 279 [ I s 1  Dcpt 

2002][insurer’s delay of 30 days unreasonable as a matter of law, even though plaintiff waited five 

months before notifying insurer of occurrence]; City ofNew York v Northern Ins. Co. of New York, 

284 AD2d 291 , 292 [2d Dept 200 l][insurer’s two-rnonth delay in disclaiming coverage unreasonable 

as a matter of law, even though additional insured did not notify insurer of occurrence for 16 

lllollths]). 

111 addition, a delay in disclaiming coverage is “unreasonablc as a matter of law” when the 

basis €or denying coverage “was or should have been readily apparcnt” before the onset of the delay 

(id, at 69; see Uptowii Whole Foods, luc. v Lilxrty Mut. Fire his. Co., 302 AD2d 592,593 [2d Dept 

2003 ][whcn insurer disclaimed coveragc on the gr0m.I of latenotice, court held that insurer’s 57-day 

dclay in disclaiming coverage was unreasonable as a matter of law, as the basis for the disclaimer 
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was obvious on thc face ofthe complaint]; West 16lh St. Tenants Corn., 290 AU2d at 279 [court held 

that a delay in disclaiming covcrage was unreasonable as a matter of law, as the sole ground on 

which defendant disclaimed coverage was obvious from thc face of the complaint]), 

Acknowledging oiily the receipt of the City’s re-transmitted lettci- of July 8, 2002, Gcneral 

Star disclaiiiicd coveragc on the ground oflatc notice by the City, quoting the policy, which requircs 

that Gcnci-al Star br: notified of claims ”as soon as possiblc.” As such, the priinary reason for 

General Star’s denial of cove]-age should have bccii “readily apparent” upon receipt of the City’s 

notice of the accident (G West 16Ih St. Tenants Corp., 290 AD2d at 279). 

IV. 

General Star is also liable for indemnifying the City for the amount of the settlement (m 

Citv of New York v Insurance CQIV, of New York, 305 AD2d at 443-444). Rather than assuming 

the City’s defensc, General Star chose to disclaim coverage at its peril. “An insurer who breaches 

its obligation to defend subjects itself to liability for thc amount of any reasonable settlement rnadc 

by thc insured” (Rochester Woodcraft Shop, Tnc. v Ckn. Acc. Fire and Life Assur. Gorp., 35 AD2d 

186, 188 [41h Dcpt 19701). Here, Gencral Star does not challenge tlic reasonableness of the City’s 

scttleinent. 

IIowever, thc City has not proven that it is here entitled to recovcr its costs incurred in 

opposing General Star’s untimely removal ofthis action to federal court. The federal court provided 

the City with the opportunity to submit its application for attorneys’ fces to the federal court by 

Octobcr 3,2005. The City apparently failed to make its application for attorneys’ fees to the federal 

comt within thc specified period, Thercfore, the City’s request for attorneys’ fees is denied without 

prejudice to an application in fedcral court (see Bryant v Britt, 420 F3d 161, 165 [2d Cir 20051 
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[a district court has jurisdiction to resolve a motion for fees and costs under 1447(c) after a remand 

order has issued]). 

CONCLUSION 

General Star is liable to the City for its reasonable counsel fees and necessary cxpenses 

incurred in defending itself in the Rolph action, and for the cost of scttlement in that matter (s 

George Muhlstock & Co. v American Ilonte Assur, Co., 1 17 AD2d I 17, 126 [ I "  Dcpt 1986][breach 

ofcovenaiit to defend results in liability to the insured for the reasonabIe costs of counsel fees and 

necessary expenses, in addition to the amount of settlement, if not unreasonal?lc]). 

For the foregoing rcasons, it is hereby 

ORDERED that thc motion of the City is grantcd, except as to the City's application for its 

counsel fccs in federal court respecting removal and remand of this action, which is denied without 

prejudice; and it is further 

ADJUDGED AND DECLARED that defendant Gcneml Star Indemnity Company is 

obligated under the policy to dcfend the City of Ncw York in Rolph v City of New York, Civil 

Action No. 02-6420 (ED NY) and to indemnify the City for the a 

plus reusonable counsel fccs and actually incurr 

and it is further 

Rolpli v C i ty  of New York, arid ncccssai-y expenses, costs and disbursements is severed and referrcd 

to 21 Special Referee to IIcar and Determine. 

This opinion constitutes the decision, order and judgment of the Court. 

Dated: U 3 2 0 0 6  ENTER: 
New York, New York 
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