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Plainti WCounter-Defendant, 

-against- 

CHELSEA PIERS L.P. 

Index No.: 601211/04 

DECISION A N D  

In this extensively litigated landlord-tenant dispute, the Court refers to the factual’- 

background set forth in its numerous previous decisions. 

Now before the Court are Motion Sequences 15 and 16. 

In Motion Sequence No. 15, plaintiff Pier 59 Studios L.P. (“Pier 59”) seeks to reargue 

and/or renew its previous application for an order holding defendant in contempt of Court for 

failing to follow several of the Court’s previous orders, which application was denied by order 

dated August 19,2005. 

In Motion Sequence No. 16, defendant Chelsea Piers L.P. (“Chelsea Piers”) seeks an 

order (1) dismissing plaintiffs claims on the ground that plaintiff lacks capacity to sue and fails 

to state a cause of action; (2) rescinding all equitable relief previously granted to plaintiff; (3) 

amending the caption to substitute Fedenco Pignatelli as counterdefendant therein; (4) awarding 

costs, attorney’s fees and sanctions pursuant to 22 N.Y.C.R.R. 4 130-1.01; and ( 5 )  disqualifying 

plaintiffs counsel. 

The Court consolidates both sequences herein for decision. 
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I. Motion to Reargue anrl)/or Renew 

On June 25,2004, the Court conducted a hearing of Pier 59’s motion, brought on by order 

to show cause, for a YeZZowstone injunction. By order dated June 28,2004, the Court granted the 

injunction “to the extent stated in the Court’s oral decision” made on the record of the June 25, 

2004 hearing. By order dated November 8,2004, the Court granted Pier 59’s motion for a 

Yellowstone injunction, ‘Lupon the condition that plaintiff abides by the terms of the Sublease and 

continues to pay rent under the Sublease and its subsequent amendments.” The November 8 

order enjoined defendant, “during the pendency of this action, from taking any action to cancel or 

terminate plaintiff 6 sublease ... .” 

In December 2004, Chelsea Piers served a Ten-Day Notice to Cure Letter, and a Five-Day 

Rent Demand on Pier 59, in connection with a “Notice of Violation” and “Preemptory Vacate 

Order” issued by the Department of Buildings (“DOB’’) regarding a Tabric Structure” that Pier 

59 had erected on its premises. Pier 59 sought to enjoin Chelsea Piers fiom taking any steps to 

terminate the Sublease or exercise self-help. Chelsea Piers cross-moved to modify the 

Yellowstone injunction to direct Pier 59 to remove the Fabric Structure. By order dated January 

3 1,2005, the Court denied Pier 59’s motion, and granted Chelsea Piers’ cross-motion only to the 

extent that the Court would not “prevent defendant Chelsea Piers fiom proceeding pursuant to 

the Sublease’s Paragraph 27, by whch Chelsea Piers may remove the Fabric Structure fxom Pier 

59’s premises.” 

A- Motion to Punish for C ontempt and t o Comae1 COWR liance W J  ‘th Court 0 rders 

Pier 59 moved to punish Chelsea Piers for alleged contempt, for failure to comply with 

the above-described Court orders, and to compel Chelsea Piers’ compliance therewith. 
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Pier 59 argues that Chelsea Piers’ failure to sign the 
applications and documents referenced herein contravenes the 
Court’s Orders dated June 25, 2004, June 29,2004 and November 
8,2004, and should be punislied by contempt. The Court 
disagrees. Pier 59 correctly points out that the Court has 
previously directed Pier 59 to LLcooperate to cure all possible 
violations.” See Affirmation of M. Hofhan, Exhibit 1, p. 19 
(Transcript of June 25,2004 Hearing of Pier 59’s Order to Show 
Cause Seeking Preliminary Injunction). However, the Court 
thereafter held that Chelsea Piers was entitled to exercise self-help 
pursuant to Paragraph 27 of the Sublease, noting that nothing in the 
Yellowstone injunction prevented Chelsea Piers from taking such 
action. See Hoffman Aff., Ex. 4 (Court’s Decision and Order dated 
November 8,2004). The Court’s November 8 holding was based, 
in part, on the fact that the Sublease does not require Chelsea Piers 
to provide its consent to Pier 59. The Court would not then, and 
will not now, impose upoii Chelsea Piers an obligation which it did 
not agree to take on. 
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Specifically, Pier 59 sought an order directing Chelsea Piers to: 

(A) Sign the Owner’s Statement section of the Department 
of Buildings PlardWork Approval applications previously 
presented to defendant for Department of Buildings Job Nos. 
102255015 and 101552437, to enable plaintiff to obtain pennits to 
do the work to cure the alleged violations on Pier 59’s deck and 
accessory stair, and any future documents required for that 
purpose; and 

(B) Sign all documents required by the Department of 
Buildings to allow plaintiff to obtain Temporary Place of Assembly 
permits to allow plaintiff to conduct special events limited to the 
indoor space of plaintiff in accordance with Department of 
Buildings Technical Policy and Procedure Notice #7/96 
(Temporary Places of Assembly). 

Affirmation of M. Hoffman, Exhibit A. 

By order dated August 19,2005, The Court denied Pier 59’s motion, holding that Chelsea 

Piers was not required to cooperate with Pier 59 in the alteration of the premises in a manner that 

was not expressly authorized by the Sublease. The Court noted that: 
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Pier 59 now argues that the Court overlooked matters of fact or law, andor 

misapprehended the law in rendering its August 19, 2005 decision; alternatively, Pier 59 argues 

that it presents new facts not offered on the prior motion, which compel a different result. The 

Court disagrees. Pier 59’s argument here is identical to that put forward in support of its motion 

for contempt, which was denied. In essence, Pier 59 argues that the Court’s orders issued in June 

and November 2004 directed Chelsea Piers to cooperate to cure violations, and that Chelsea Piers 

flouted those orders by failing to sign certain documents necessary for Pier 59 to cure the defects. 

The Court ruled on this precise issue in its August 18,2005 order. Therein, the Court found that 

Chelsea Piers was not in contempt of Court, and that despite any oral directives it may have 

issued at the June 25,2004 hearing, Chelsea Piers was not required to cooperate with Pier 59 in 

constructing a structure on its premises that was not expressly authorized by the Sublease. 

II. Motion to Dismiss, Rescind Eqtiitahle Relief, Amend Caption, Award Costs and Fees, 
and Disqualifi Counsel 

Chelsea Piers’ omnibus motioii is premised on the allegation that in or about 2003, Pier 

59 “terminated and ceased to exist as a limited partnership ...” AfEmation of R. Greathead, para. 

3. Chelsea Piers alleges that “plaintiff and its counsel have fraudulently maintained this 

litigation” by failing to disclose the temiiiation of the partnership, which should have “triggered 

the assignment provisions of [Pier 59’s] Sublease with Chelsea Piers.” Id. at 4. Chelsea Piers 

further alleges that it relied on Pier 59’s representations in pleadings that “Pier 59 Studios was a 

validly constituted Delaware limited partnership.” Id. at 5 .  

Chelsea Piers’ attorney affirms that he “learned in or about September 2005 fiom counsel 

in another action in which [Pier 591 was a party that Pier 59 Studios L.P. was terminated as a 
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partnership as of December 3 1,2002, and no longer exists under Delaware law.” Id. at 5 .  

Chelsea Piers submits a copy of a poition of a 2003 federal tax return for Pier 59 Studios, L.P., 

which states, in a footnote: 

The general partner of Pier 59 Studios, L.P.,-Studio Management 
Inc., withdrew froin the partiiership causing a technical termination 
of Pier 59 Studios, L.P. This is the final tax return for the 
partnership, no further tax returns will be filed. 

Id., Ex. A. 

Chelsea Piers also submits a copy of a deposition transcript from a separate action, in 

which Pier 59 is a party, represented by the mile attorneys as here, in which Mr. Pignatelli 

testifies that at some point in 2002, an assignmelit occurred so that, “from that time forward, Art 

and Fashion Group Corporation has been tlic oiily entity or individual with an ownership interest 

in Pier 59 Studios ... .” Id., Ex. E. 

On the other hand, Pier 59 subinits the affidavit of Felipe Montejo, an “of counsel” 

attorney at the firm of its attorneys, Todtman, Nachamie, Spizz & Johns, P.C. (“Todtman”). Mr. 

Montejo avers that he “performed the legal work in connection with the transaction ... whereby 

Studios Management, Inc. (formerly, Studio Maiiagment, Inc., ‘SMI’) transferred its general 

partnership interest to Art and Fashioii Group Corporation (‘AFG’).” Affidavit of F. Montejo, 

para. 3. Mr. Montejo avers that prior to this transaction, he, together with another attorney at 

Todtman, concluded that “the Transaction was peiinitted and would not affect the existence of 

Pier 59.” Id. at S. Attached as an exhibit to Mr. Montejo’s affidavit is an opinion letter dated 

November 16,2005, from “expert legal Delaware counsel” Richards Layton & Finger, stating 

that, assuming the above-mentioned transaction caused Pier 59 to dissolve, such dissolution: 
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“did not terminate the existence of Pier 59 as a separate legal enti @...does not, in and of itself, 

prevent Pier 59 from prosecuting and defending suits ...[ and such dissolution] has been revoked 

under Section 17-806 of LP Act effective as of the event of dissolution.” Id. at 4. Mr. Montejo 

further avers that the transaction “has been rescinded retroactively,” that “Pier 59 remains in 

good standing in New York State ... and Delaware...”; and that the 2003 tax return cited by 

Chelsea Piers: 

has now been amended to couect an erroneous statement of fact 
and of law contained therein. The return cited in CP’s motion 
papers omitted to state that the general partner was replaced by 
another general partner, and incorrectly stated that there was a 
technical termination of the partnership. 

Id. at 10-12. 

Counsel for Pier 59 affmis that the 2003 Pier 59 tax return which Chelsea Piers here 

submits “was produced in another litigation (not pending in IAS Part 54) as part of a large 

number of confidential docwents with the specific u n d e r s t m w  tho docurnF;nts would be 
3 

kept confidential.” Ammation of M. Hoffiiian, para. 9 (emphasis in original). Mr. Hoffinan 

affirms that “if CP obtained a copy of this document from our opposing counsel in that case 

(which it certainly appears since the docuiiieiit has the bate stamped number and a confidential 

stamp), then CP obtained this document improperly.” Id. Mr. Hoffman also takes the position 

that the instant motion is part of a “duplicitous attempt to avoid discovery and trial in light of a 

clear warning from the Court that it was establishing prompt deadlines.” Id. at 2. 

In light of the foregoing, the Court concludes that there are at the very least, questions of 

fact, as to whether, and to what extent, transactions that occurred in 2002 affected Pier 59’s status 

as an entity capable of litigating this actioii. Moreover, the issue of whether, and to what extent, 
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such transactions affected Pier 59’s legal status, is now the subject of a separate action before the 

Court, involving the same parties. In that action, Index No. 117240/05 (the “Assignment 

Action”), Pier 59 seeks a Yellowstone illjunction to prevent Chelsea Piers from acting to 

tenninate the Sublease on the ground that Pier 59 “assigned the Sublease [or its rights 

thereunder] to Federico Pignatelli, doing business as Art and Fashion Group Corporation, who 

acquired sole ownership of the Sublessee and terminated the Sublessee’s status as a Delaware 

limited partnership.” The Court shall deal with all of the arguments arising from the dissolution 

andor assignment issues here raised by Clielsea Piers, in substantive motions now pending 

before the Court in the Assignment Action, and thus, declines to rule on those issues here. 

Accordingly, it is 

ORDERED that the motion of plaintiff Pier 59 Studios L.P., to reargue andor renew its 

motion to hold defendant Chelsea Piers L.P. in contempt of Court for failure to comply with 

previous orders of the Court, or to compel compliance therewith, is denied; and it is further 

ORDERED that the motion of defendant Chelsea Piers L.P., for an order: (1) dismissing 

plaintiff’s claims on the ground that plaintiff lacks capacity to sue and fails to state a cause of 

action; (2) rescinding all equitable relief previously granted to plaintiff; (3) amending the caption 

to substitute Federico Pignatelli as coiiiiterdefciidaiit therein; (4) awarding costs, attorney’s fees 

and sanctions pursuant to 22 N.Y.C.R.R. S; 1 

denied. 

F I L E  
Date: February 1,2006 
New York, New York 

FEB 0 7 2004 
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