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PAUL GEORGE FEINMAN, J.: 

In this Article 78 proceeding, the court denied respondent’s pre-answer cross-motion to 

dismiss the petition by interim decision and order dated March 27,2006. The rcspondcnt has 

now answcrcd the pctition, which seeks to reverse the unsatisfactory rating given to petitioner, a 

cci-tificd tcaclicr of l-hglish as a second language. Petitioner also seeks reinstatement to her 

position. For thc rcasons set foi-th bclow, the pctition is denied and the proceeding is dismissed. 

Factual and Procedural Background 
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Petitioner was hired by respondent New York City Departnient of Education in January 

1995 as a provisional, rcgular substitute teacher (Pet. 7 1; Ver. h i s .  7 1). She received her 

bachelor’s degree in English in 1996 and master’s degree in 1999 in TESOL, teaching English to 

speakers of other languages (Pet. 1111 2, 5 ,  Ex. C). In Septeinber 1998, she was appointed as a 

regular English teacher at Morris I Iigh School in the Bronx, subject to the completion ol‘a three- 

year probationary pcriod (Pet. T[ 4; Vcr. Ans. ‘T[ 4). In Dcccmber 2003, she received her liccnse 

from the New Yorlc C’ity 1)cpartmcnt of Education to teach English as a second language, 

cffcctive May 8, 2002 (Pet. Ex. E). The State Education 13cpartiiient issucd licr a pcrniaiicnt 

statc certification effkctive September 1 ,  2003, showing she was certified to tcach English to 

speakers of other languages (Pet. Ex. F; Ver. h i s .  7 8). From June 1995 through June 2003, 

petilioncr rcccivccl annual “satisfactory” ratings h r  her teaching at Morris High School (Pet. Ex. 

G ) ,  

In 2004, pdilioner’s classroom work came undcr increasing scrutiny by [he Morris High 

School administration, although she alleges that 11 of the 43 students from Morris I Iigh Scliool 

who passcd tlic English Regents cxamiriatioiis in June 2004 were her students (Pet. 7 10, Ex. I I ) .  

On March 10, 2004, pctitioncr’s pcrforiiiancc was obscrvcd by thc assistant priiicipal (Vcr. Ans. 

11 31;; Ex. 6)’ I lis iiiorc than tlircc-page report detailed his observations and suiiinicd up her 

lcssoii as “uisatisfactory” based on “very weak” classrootn inailageinelit including that slic 

allowed students to talk to each other throughout the lesson, failed lo circulate tluougliout the 

“l’he s m c  assistant principal had obscrvcd hcr classroom work in previous years aiid 
lwice ii)und il  salisfxtory (see Pet. Ex. G, Observation Report of Nov. 17, 2003; Observation 
Report ol‘ May 30, 2003) arid once “minimally Salisfactory” (Pet. Ex. G, Observation Repoi? of 
J3cceniber 12, 200 1 ). 
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class, and did not require studelits to sit down prior to the end of class; “very weak” lesson 

plaiitiing including a failurc to identify thc Standards in writing on the blackboard arid in her 

lessoil plan, or to plan out the class reading and writing activity; and in constnicting a “wcb 

quest” activity that was iiot related to the theme of‘the novel being read by the students, lacked a 

due date, and which was “littercd with iiicorrcct spellings, incoiisisteiicies and graiiiinatical 

urrors.” The report noted that “many of tlic items stated above” had hccn previously discussed 

with licr in “your yearly Individualized Tmprovenient Plan” (Vcr. Ans. Ex. 6, unnurrihcrcd p. 4). 

On March 29, 2004, pctitioiier wrote in response that these observations were the assistant 

principal’s “persunal Jkelings,” thal she and her class had bcen “outstanding” on that particular 

day, and that although she had asked him to teach her classes many times, he had never done any 

demonstration teaching for her (Ver. Ans. Ex. 6, urmunibered p. 4). 

Beginning March 1 5 ,  2004 through April 28, 2004, thc assistant principal undertook a 

scrics 01’ iicnrly daily observations and meetings with petitioner in order Lo improve her 

classroom instruction, the history ofwhich he recorded as a log (Vcr. A m .  Ex. 7). According to 

thc log, initially petitioner was iriiwilliiig to lully cooperate until alter they met with the priiicipl 

;and a iinion representative, arid it was suggested she visit olher teachers and observe otlier classes 

and work with the Teacher Center Specialist (Ver. Ans. Ex. 7, 8). The scheduled April 

observation or her class was postponed twice so that she could prepare lor the lesson based on 

her continuing meetings and discussions with the assistant principal (Ver. Ans. Ex. 7). The 

obscr-vation was conducted by tlic principal on April 30, 2004 who wrote a four-page report 
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coiicluding that thc lcsson was “iinsatisfactory” (Vcr. Ans. Ex. !I).’ Among other observations, 

the principal noted that petitioncr allowcd the students to spcak in onc-word sentences, 

completed their sentences for them, spoke too much and did not requirc the students to speak 

enough, mispronounced four words arid made three grammatical errors in her qucstions to the 

students, and poorly managed the amount of time lor the number o r  questions to bc addressed. 

On May 18, 2004, the principal wrote petitioner a letter informing lier that bascd on thc two 

unsatisfiictory observations, she would be denied completion of probation aud rntcd 

“unsatisfactory” unlcss t h e  was improvcmcnt in fivc spccific areas (Ver. Am. Ex. 10). 

Petitioner continued to meet with tlic assistant principal and others on a near daily basis 

from May 5 tlu-ough May 21, 2004 (Ver. Ans. Ex. 11). On May 24, 2004, she was again 

obscrvcd by the school’s principal wliosc four-pagc rcport concluded that the lesson was 

“unsatis~ictory” (Ver. h i s .  Ex. 12). The rcport notcd in part that tlic students often answered 

with one-word answers; that petitioner often spoke ovcr thcm, interrupted them, or repeated what 

they answered and made “too many mistakes in [her] writing and speech”; that she took too long 

to arrange the student seating into a scmi-circle; and that students were allowed to talk without 

rcpriiiimd wliilc tlic pctitioiicr was explaining the homework assigrunent. 

On Julie 15, 2004, an assistant to the superintendent oi‘respondent’s Region 2, along with 

an assistant vice principal at Jane Addanis High School, visitcd pctitioner’s class and met with 

her afterward to discuss the Fxt  that the lesson was found “unsatisfactory,” as she had “hiled to 

bcncfit from supervisoIy assistance by failing to correct tlic following: failing to have students 

lThe principal was apparently ncw to the school in the 2003-2004 school ycar (see Pet. 
Ex, G, aiiiiual cvaluations [signature or  principal]). 
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write responses on the chalkboard, failing to appropriately apply standards or not using them, 

hiling to plan properly, liiling to give a clear homework assignment, not modeling correct 

English” (Ver. Ans. Ex. 13). The report indicated that among otlicr issues, she had not had a 

lesson plan, had given a “convoluted” assigmiiciit, used “poor grammar and incorrect idiomatic 

English,” asked yes/no questions that had not rcquired full sentence responses, and had not 

provided sufficient fiedback on student writing. Tlic assistant superinterideril noted that lie 

would rccoiiiniciid supporting the “unsatisfactory” (“LJ”) rating for the calendar year and thc 

denial oi‘completion 01‘ probation (Vcr. Ans. Ex. 13, unnurnbered p. 4). 

(Iln Junc 18, 2004, pctitioner received a U rating for hcr 2003-2004 perf‘ormance, with all 

catcgorics cxccpt pcrsoiial appearance rated unsatisiictory (Pet. Ex.G). Hy letter dated June 17, 

2004, respondcnt infornicd petitioner that her certification of complctioii of probalion in Region 

2 was being denied, thal her service was tcrniinatcd as of August 20, 2004, and that shc was 

ciititlcd to a rcvicw pursuant to her union’s collective bargaining agreemenl, Article 4, Scction 

4.3.2 ol‘the Bylaws of the Department oi‘Education (Pet. Ex, 

I’etitioner imiiicdiatcly completed a form, dated June I ,  2004, which was received by 

respondent’s Ofiicc of Appcals & Review on June 17, 2004. Exccpt for personal information, 

the entirely of the h r m  states: 

“I hereby submit an  appeal for thc following reasons: (check appropriate category) 

IJ-Rating 
c:-3 1 

,- 

3According to the petitioner, had she not been terminatcd, she would have bccn given 
tcnurc on August 30, 2004 (Pel. 7 13). Respondent contends that her probationary period would 
not have ended until Scptenibcr 2, 2005 (Ver. Am. 7 25). 
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C-3 I & 11-rating -- 
D i s c on t i nuaiice/D en i alp” 

(Ver. ,411s. Ex. 4). Pctitioiicr checked the last category. Petitioner’s review before the three- 

pcl-son Chmccllor’s Committee occurred on March 2, 2005 (Pet. Ex. 1,). 

From September 23, 2004 to November 15, 2004, she was eiiiployed at the I ligh School 

of World C‘ulturcs as a provisiol~al ESL teacher (Pet. ill] 14-1 5 ;  Vcr. Ans. 7 14). She had also 

applied fbr uiicniploymcnt insurnncc bcncfits earlier in September 2004, but her application was 

rejected based or1 respondent’s reporting that she had been “discharged for niisconduct in 

connection with h i s  ciiiploynicnt,” a charge that has no1 been clarilied (Pet. 7 19; Ex. K).’ 

By letter dated May 3, 2005, petitioner was inl’ormed that based upon the report of thc 

Cllancellor’s C‘ommittee, the Oflice of the Regional Siiperintetident had dccidcd to rcaffirrii the 

“previous action” which Icd to the denial of certification (Pet. Ex. L). 

1)etitioncr commenccd the instant proceeding by liling her notice o l  petition arid petition 

c ~ i  July 27, 2005. Pclitioner argues that thc decision of rcspondcnt was arbitrary arid capricious 

aiicl not bascd on sufficicnt evidcncc. Shc sccks to haw her annual 2004 U rating changed to a 

“salisfixlory” rating and to be rcinstated to her tenured teaching position with back pay, bcncfits, 

and scniority 3s of August 20, 2004, as well as reversal 01 the “misconduct” conclusion in  her 

“lie second category, the C-3 1, concerns the proccdurcs sct forth in the Chancellor’s 
Regiilatioii for teriiiiiiatioii o l  non-tenured employees (Vcr. Ans. Ex. I 5) .  

In  addition, 1icr Iicaltli insurance was terminated or1 September 7, 2004, and rcspondcnt 5 

rcfuscd to reinstate her bcnefits despile her continuing to teach (Pet. 77 16, 17). Respondent 
admits herein that petitioner was ciititlcd to hcaltli bcnefits pursuant to her provisional 
appointment until November 15, 2004 (Ver. h i s .  7 17). 
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uneiiiployiiicnt npplicatio~i.~ Kespondent’s opposition, in sum, is that as a probationary teacher, 

petitioner was able to pursue different types of administrative appeals, and chose to appeal her 

di scontinunnce, rather than the U rating, and therefore the time to coinnieiice an Article 78 

petition ;is concerns the discontinuance has expired, and she is now barred from coininelicing a 

proceeding to challenge the IJ rating. 

L e g d  Amilysis 

An Article 78 proceeding against a public body may be commenced only when a matter 

has bccii fi~ially dctcrinincd (CPLK 7801 [ l ] ) ,  CPLIC 217(1) provides that an Article 78 

procccding must be coiriniciiccd within foul- months of tlic datc of thc final determination (C’crrtcr 

v ~71(7/0 o f ’ N ~ . w  York, 95 NY2d 267, 270 [20001). An agency determination is deemed h a 1  

“whcn thc pcti tioncr is aggrieved by the detcrniination” (Binndo v New I’ork S‘/~la(o Bd. ufPCrrolc, 

60 NY2d 832, 834 [1983]). “In analying the Statute olLiinitations issue we must first ascertain 

what is llic dctcmiiiintion sought to be reviewed” (Mwcin  v R o ~ u n ,  44 NY2d 374, 380 [1978]). 

If thcrc is fui-tlicr administrative action that could be taken lo prevent or ameliorate the liarin, 

then coiiiiiiciicciiicnt of 311 Article 78 proceeding is premature (C‘1zrnv.h qf’S1. Pcrul d SI .  Andreto 

ti Rwivick, 67 N Y 2 d  510, 520, cerf. denicd479 1J.S. 985 [1986]). 

Pctitioncr argues that she timely commenced this proceeding within four months of 

rcccipt of tlic May 2, 2005 affirmation by rcspondcnt’s Office of the Regional Superintendciit 

rcaff7riiiiiig the cliscontiiiuancc of service and denial of her certification and completion of 

probation. Respondent disagrees, pointing to tlic I inc of cases cstablishing [hat because 

‘“l’hc brarich of‘her petition seeking to have her naine reiiioved from the ineligible list has 
been rendered acadmiic as her iimic was removed as of June 16,2006 (Ver. Ails. 7 49; Ex. 16). 
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probationary employecs, who are not cntitlcd to a Iicariiig in connection with being discliargcd, 

iiiust coiiimerice an Article 78 proceeding within four months of the date of the dismissal, any 

application for reconsideration of the administrative deteniiinatiori will not serve to toll tlie 

runiiing of the statute (sL‘L‘, DcMilio v Borghard, 5 5  NY2d 2 16, 220 [ 19821; McCrrin v 

I~i~r17m(/c~z,  226 AD2d 380 r2d Dept.], lv denied 88 NY2d 806 [ 19961). Following DeA4ilii1, the 

Secoiid 1)cpni-tiiicnt has held that a probationary teacher seeking review iriider tlie Board of 

Educrilion by-laws of a dccision to tcrminate, may not coiiiiiieiice an Article 78 proceeding wlicrc 

the reaflirmation of the dccisioii to terminate was iiiadc iiiorc than four niotitlis after tlic date of 

termination (Schiilntaiz I> 13oar.d of hduc. of ihc Ciiy of New York, 184 AU2d 643, 644 [2d Ilept. 

1992]), In addition, S‘chulm~~n f‘ound “no merit to the petitioner’s argument thal the review of the 

administrative dctcriiiination served to extend the h i r  tnoiith limitations period” (Schzrlnicrn at 

644, citing b.i.r-r.rier v Uorwd ofRduc. of the O’ity School Ilist, of ihe L’ily of New York, 71 NY2d 

763 11 9881). I n  Frnsier, whcrc a probationary tcachcr was tcriniiiatcd but rcinstated after the 

Clhancellor reversed an earlier determination on review, the Court held that the right of 

probationary teachers to ;I review of the Chancellor’s decisions stems solcly froiii tlic collcctivc 

txirg:iiniiig agrccmcnt which “establisli[cs] an optioiial proccdurc uridcr which a tcachcr may ask 

the C‘hanccllor to reconsider arid rcvcrsc his initial dccision,” bccausc under the section of the 

I’ducation LAW concerning the hiring of tcachers, “a decision not to grant tciiurc to a probationary 

tcachcr, oiicc macle, is intcndcd to bc final” and “in all rcspccts tcrrninat[cs] the ernploynient of a 

probationer” (71 NY2d at 766, 767). 

The Department of Education and the courts distinguish betwccii a probationary 

employee who seeks a review o l  a decision to terminate and review of a LJ rating. As iiotcd 
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above, probationary teachcrs iiiust commciice an Article 78 proceeding within four months of 

termination; rcvicw by the Chancellor’s Cormnittee does not toll the running of the statute of 

limitations. However, an appeal of a U rating, made with or without an appeal o f a  

discontinuancc, will stay the running of‘the statutc of liiiiitatioiis as to thc issue of thc U rating 

(Resp. Memo of Law in Supp. of Vcr. Ans. p, 11, citing Mdeo v Bo~rrd oj E h c . ,  285 AD2d 

552, 552 [2d Depl. 20011 and Hoiiilln v Hoardqf’Ehc. oj-c’ity q f N w  Ywk,  285 AD2d 548, 548 

I2d Dcpt. 200 I] ) .  In bolh hhteo  arid Bonilla, tlic Courts hcld that the provisional teachers 

seeking reinstatcmcnt and back pay wcrc not time-barred from commencing a petition seeking 

Articlc 78 review ofthe Chanccllor’s sustainiiig a U rating, although they wcrc timc barrcd from 

rcvicw of tlic notices 01‘ termination. Here, unlike those cases, pctitioner specifically chose to 

appeal her “discontinuancc/clcl7ial” rathcr than the U rating (Ver. Ans. Ex. 4). 

Iktitioncr argucs that the initial termination letter of June 17, 2004 issued from 

respondent’s Regional Superintendent’s office should not be dccmcd a final tcrrnination and that 

such Icttcrs liavc bccn bund misleading and ambiguous in Ahumoizf 17 Corlinez, 164 Misc.2d 599 

(Sup. Ct , Kings C.’ounty 1995) and Munax v V ~ ~ L I ,  2001 N Y  Slip Op. 40286U (Sup. Ct., 13ronx 

County 200 1 ). Slic argucs that tlic notice created the impression that the decision was non-final 

as it was sihjeect to ;I review p r ~ c e s s . ~  Nor did it inlorin her thal the time to cominence an 

Arlicle 78 proceeding coriiriicnced with her termination. Although Ahainoiit and M~inoz both 

Notably, in Frusier, alter review by the Chancellor, the terminatcd probationary tcacher 
was rcinstatcd. I Iowcvcr, the Court of Appcals is clcar that thc initial determination to terminate 
the probationary teacher’s employment was “final,” and that there was “nothing tentative or 
conditional” about tlic notice’s statciiiciit that his service was tcrmiiiatcd as of a particular date 
(71 NY2d at 768). 
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hold that such notices arc not sufficiently clear coiicerning either the avenues of recourse or tlic 

finality of the deterinination, and try to limit tlic holding of Schulmun, petitioner fails to note that 

the First Dcpartriicnt has, albeit in a somewhat diffcrcnt context, rejected the arguiiiciit that thcse 

iiotices are iiiislcadjiig bccausc while mentioning review proccdurcs under the collective 

bargaining agreenieiit, they do not mention a right to judicial review (.we, Lip1uiz v New Y m k  ('i~y 

Bd of.Edifc., 284 AD2d 140, 140 [ I  Dept. 20011). 

In Lip/oiz, the petitioner contended that she was leilured but impropcrly dismissed as a 

pro b:itionary cniployee. The Liptor2 court was unpcrsuaded by her argument that the nolice o l  

tcrmiiiation liad misled her into believing that shc should pursue adniiiiistrativc rcniedies 

pursuant to the collcctivc bargaining agreement, and held that the notice's clear statenicnt tliat 

hcr probationary service was terminated did not contain any implication that the saiiic review 

proccdLu-us uvuld apply il'she believed herself to bc tciiured. This court is constrained to lbllow 

l,iI)ton, as well as prior case law, and thcrcforc holds that the Julie 17, 2004 notice horn 

rcspoiidcnt's rcgional superintende~it's office was not misleading or ambiguous in stating that 

petitioner was tcrminated ;is of August 20, 2004, and in no1 stating that slic had the right to 

piirsuc a judicial remedy at that tjmc. 
, , . . /  

It i s  not clcar why petitioner cliosc solcly to appeal the discontinuance rather than in 

addition to or instead of another category. 'Ihc pctition is silent aiid pctitioiicr does not provide 

ail allidavit setting forth her understanding on .June 1 , 2004 as lo the nature of the rwiew she 

souglil.' She evidciitly rcccivcd a copy of the C-3 1 rcgulatiori prior to her tcniiination hearing, 

'According to the report of the hearing, petitioner and hcr union adviser testified about 
~ht :  LJ rating which she stated she wanted rcvcrscd, as well as her past history as a teacher, hcr 
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pursuant to section 3.2.2 of tlic Regulation, but there is no indication when she was made aware 

of the distinctions in tlic cmphases of- the different hearings. Petitioner’s attorney argues that 

choosing thc rcvicw forni’s fourth category of.discontiiiuancc/deriial encompasses the othcr 

categories of the C-3 1 and the U rating (Pet. Mcriio of Law in Furth. Supp. p. 8). This argumcnt 

does not comport with the C-3 1 Rcgulation which iiicludcs separate sections and slightly 

d i k c i i t  proccdurcs for nppcaling a U rating and for a discontinuance dservice (SCC Vcr. Ans. 

lk. 15 $ 5  4.3.1 and 4.3.2). Furtheriiiore, it would not necessarily follow that an employee 

seeking iiii appeal of a termination is also, for example, appealing an improper notice or licaring 

procedure.‘ In addition, peiitioner’s cliaractcrization of. the procedural posture in Mdcu v Roard 

oJE‘11iw , 285 ADTd 552, 553, and Botiilla v BoardoJEhc . ,  285 AD2d 548, is incorrect to the 

extent that she suggests that those employees had separatc hcarings b e h e  the Chanccllor’s 

Coinmittce to address the U ratings and thc tcrniinations. In both Mrdeo and Bonilh, thc 

pctitioncrs’ Chancellor’s hearings addrcssed the U ratings, after which they commeiiccd 

proceedings seeking to challcngc not only the U ratings hut ihe initid izotict‘s of tcrn.tiiia/ion, the 

I:ittcr of which was untimely on statute ol‘lirnitations grounds. 

rclationship with h e  assistant principal, her belief that the school adiiiinistratioii disliked her or 
did no1 like her accent; the fact she was only observcd once by the principal, and that 
professional assistance only coinnienccd in March 2004 (Pet. Ex. I ,, Chancellor’s Committee 
Rep., Committee’s Rccoiiiin. pp. 1-2). 

It is somewhat dilllcult to undersland how the Chancellor’s Committcc would review a 0 

discontinuance without also considering the U rating, but exainiiiation of the reports issucd by 
the two-mcm bcr majority in the instant matter shows that its focus was on the administration’s 
attempts to work with petitioner to improve her skills and on her lack of apparent progress (Pet. 
Ex. L, Chancellor’s C‘ommittcc Rep., Committee’s Recomm. p. 2). Thc dissenting third nicmber, 
however, focuscd on petitioner’s history of past satisfactory ratings, on what he dcciiicd to be a 
lack of sufficient assistance offered during petitioncr’s last year, arid on tlic contents of the U 
niting, in  pni-ticular questioning lwo catcgories for which the panel member believed other 
cvidenct: 01‘ logic undcr.miii~d the scliool’s claim (Pct. Ex. L., March 3, 2005 Minority Report). 
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Bccausc pctitioncr did not initially scck a rcvicw of tlic U rating when it was issued in 

June 2004, her petition must bc understood as seeking to compel reversal o l  the rating and 

reinstatemenl pursuant to CPLR 7803( 1). Mandamus to compel seeks lo compel performance of 

a ministcrial act cnjoilicd by law (IIeMiZio v Horgliard, 5 5  N Y 2 d  at 220, citations omitted). A 

petitioner seeking malidamus to compel must have a clear legal right to the rclicf and the 

administrative agency musl have a non-discretionary duty to grant the relief (Schcrhyn v Wcy17c- 

Firigcr Lrrkrs Bd of‘C‘oop ELIUL‘. Scrv., 77 NY2d 753, 757 [ 19911). In general, “iiiatidanius will 

lie against ;in adminislrative officer only to compel him to peri‘onn a legal duty, and not to direct 

liow he sliall perform that duty” (Klo,s.tcrmann v C‘uonzo, 61 NY2d 525, 540 [1984], quoting 

I’coplc e x  rcl. Schiiu v h!cI.Vilfian7.s, 185 NY 92, 100 [ 1906]). A procecding in mandamus to 

coinpel is to be commenced within iour  monlhs 01 the agency’s unequivocal refusal of B spccific 

demand by ;I petitioner lo perii)rm a duty enjoined by law (Wcr/crsidLi Assacs. v New York S‘k& 

/ k p t .  of’lhv. C’ons., 72 NY2d 1009, 101 1 [ I  9881). I Iowcvcr, a petitioner may not delay in 

tiinking B dctnand oftlic agency, as shc or he may othcrwise be charged with laches (Azistin v 

Borird of’llighcr EdiiLa. o j  C‘iry of‘N. Y., 5 NY2d 430, 442 119591). l’hc Court of Appeals has said 

that the dei-nand must  be made within a “reasoiiablc pcriod of tiiiic after actual or constructive 

linowledge” that 011~~s rights liavc bccii advcrscl y affected (.rec, (7ei.zlrul School Dislr. No. 2 u 

NL‘W Y w k  ,Tlalc Teaolicrs Relir. ,Sys., 23 NY2d 2 13, 248 [1968 I). 

Petitioner never made a formal demand to reverse her [I rating prior to the 

~ ~ ~ ~ ~ i ~ i i e ~ i c c ~ ~ i c i ~ t  of this proceeding. At best, she made a demand at the Chaiiccllor’s hcaring on 

March 2, 2005, as described in thc Conimittcc’s Ikconiniendation to the Chancellor (Vcr. Ans. 

b;x. I,, p. 3). Were this lo be considered a forinal demand, that she waitcd nearly nine months 
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after the U rating was issued to makc her dcrnand is fatal to an arguincnt of rcasonable tinieliness 

(L;/' /<cipcss 17 Ch.iiz, 99 AD2d 413 [ 1" Ilept. 19841). Accordingly, petilioncr's application is 

titiic-barred and subject to laclics. 

Werc h e  court to considcr the pctition's allegations challenging her termination based on 

(lie grounds that respondent's actions wcre arbitrary and capricious and in bad faith pursuant to 

CPI,II 7&03(3), tlie rcsult would bc no different. Because petitioner was a probationary teacher, 

she could bc terminated at a17y time and for any rcason ($ISjlciahler v H o u i d  of C 'oop Edztc S w v c  , 

90 NY2d 110, 1 14 [l997]; Educ. Law 5 3014[1]). Judicial review is Iiniikd to an inquiry as to 

whcther tlic lermiiiation was made in bad faith (.John,sm v Krxtz, 68 NY2d 649 [1986]). 

Petitioner kcars the burden of' raising and proving bad faith through the prcsentation of cvidcnce 

( ~ ~ / 1 h ! i ~ s ~ 1 0 0 1 7  17 Hor17, 10 AD3d 250, 251 [l" Dept. 20051, citing Solo v Koch/er, 171 AD2d 567, 

569 J I '' Dcpt.], hi donicd 78 NY2d 855 [ 19911). Hcre, petitioner contends that certain of the 

school administrators had a personal djslilte of her ox her acccnt and werc delermined to bc rid of 

her I Icr eviclence is comprised of tlie rccords from licr previous ycars of teaching, in particular 

her nine sntisllictory annual ratings and previous ycars' observation rcports wrilten, with a k w  

exccptions, by diffcrent administrators. Shc includes letters of support from her students, and an 

exhibit or unverilkd documents, many of which she apparcntly crealed, by which s11c attempis to 

cslabli4 h a t  I 1 oiit of lhe 43 students who passed the English Regents cxainination in 2004 

were licr students."' Howcver, her argument of bias is undercut by the fact that the 

Superintendcnt's designee and an assistant principal from another high school, rieithcr of whom 

"According to thc report lrom the Chancellor's Committee hcaring, thesc arguments and 
dociiiiicnts wcre prescnled to tlie cornmillee in argument for reversal of her discontinuancc but 
wcrc riot ftound persuasive (Pet. Ex. L). 
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she claiiiis came with an agenda, observed her class in June 2004 and also found her teaching 

iinsatisficlory liir many reasoils which iriclude lier inability to use tlie Fhglish language coiimtly, 

but also tlic niariner in which she prepared [or and conducted her classcs. 

Petitioner also argues that respondent evidenced bad faith in only undertaking to assist 

her teaching beginning in March 2004, noting that the disscnting inember of the Chancellor’s 

C‘ommittee questioned both tlie length of time in wliicli slic rcccivcd assislance and the quality of 

assistancc, and suggested that respondent had not produced L‘nicasurablc criteria to support [its] 

claim” that she failed to hclp increase students’ knowledge. As notcd above, however, she began 

rccciving ~ ~ I I T I J . ’  iiliily hclp i n  March 2004, arid the documents in evidciicc do not bear out a 

conclusion that slic had not rcccived prior comrnents and feedback pcrsonally and in meetings 

during tlic co~irsc of that ycar, nor that the school administrators had not raiscd certain ol the 

saiiie pedagogical weaknesses with her in prior ycars. For instance, the same assistant principal 

observed lier on October 29, 2002, and while the conclusion page is inadvci-tently missing, it is 

iiotewoi thy Illat hc twice suggcsts that petitioner see liiiii for furthcr assistance in two arcas, notcs 

several errors 01’ English laiig~~age usage, notcs the poor seating arrangcmcnt, and refers to 

handouts provided at staff developnicnt meetings that can assist lier (Pct. Ex. G, Observation 

Report o1’December 12, 2001). Similarly, on October 23, 2000, a diffcrcnt assistant principal 

observed that, aiiioiig other issues, petitioner made “a few”eiTors in bhglish in writing on tlic 

blackboard, while on March 5 ,  1999, a third assistant principal iiicludcd in her observation that 

pctjtioncr necded lo arrange the seating for thc students (Pet. Ex. G). 
I 

111 Articlc 78 proceedings, reviewiiig courts arc “not empowered to substitute their own 

-j ~rdgmeiit or discrctioii for that o r  an adiiiiiiistrativc agency merely because thcy are of the 
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opinion that a better solution could thereby be obtaincd.” (I’econic Bay Urondcusting Cory. v 

f j o w d  0 f A p p  , 99 AD2d 773, 774 12d Dept. 19841). Administrative decisions of educational 

institutions involve the excrcisc of “highly spccializcd profcssioiial judgment,” and in general, 

courts hold that the institutions are better suited to niakc rclativcly final decisions concerning 

wholly internal matters (A4ms v C‘ornell [lniv., 94 NY2d 87, 93 11 9991). In particular, personnel 

decisions arc intct-nd mattcrs (W~rgmr 17 Neiv Ywk  C’ily Trms.  Aulh., 266 AD2d 304, 304 [2d 

13cpt. 1 9991 [by statute, government agencies have discretionary appointive power]). Although 

pctitioiicr claims that the assislant principal does not respect her and that the principal does not 

like Iicr accent, these are claims which she has not substantiated, given thc overall 

chai*acteriAion U L  her teaching as set forth in the observation reports, the logs, and the report by 

the superintendent’s representative. In this light, pctitioncr’s subjcctive asscssmcnt of her own 

abilities and her improvement carries little persuasivc authority. 

The record makes evident lo the courl that petilioner, herself‘ an inimigranl to the United 

States liom ;i non-English spcaking country, has niadc lier vciy best cfforts on behalf of her 

students to whom slit: has bccn extremely devoted. It is also clcar that many of her students have 

been assisted by her in  their own transition inlo American society. There is much lor which 

pelitioner should be commendcd. However, as already alluded to, i t  is not the province or  the 

court to substitute its own standards of what is to be required of a teacher of English as a second 

laiiguagc. Certainly, it cannot bc said by this court that tlic docunicntcd record, weighing the 

pusitive a d  negative aspects olpetitioner’s teaching perloriiinnce, does not rationally support 

tlie conclusion by respondent that petitioner’s teaching was unsatisfactory. ‘I’his is particularly 

truc givcii that pctitioncr had bcen a leacher lor nine years on the verge olreceiving tenure, but 
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apparently had not mastered certain basic principles. Thus there is no basis to conclude that Ihe 

pelilioner’s cliscliarge was made other than in good faith. 

The branches of tlic petition seeking reversal o l  the “misconduct” conclusion in her 

uneniploy~iicnt applicalion, and reinstatenicnt of her medical benefits are simply not properly 

bcfi3r.e this court in  this Article 78 proceeding. This is not a procccding arising out of the 

proceedings bel‘orc Dcpnrtmcnt of T,abor regarding petilioner’s application for mcniploy111cnt 

hcnct?ts. Nor is this proceeding thc mcchaiiisin by which to address the nicdical bcncfits clairn. 

0RI)IiRED aiid ADJIJDGED that the petition is denied in its entirety and the proceeding 

is dismissed with costs aiid disburscmciits as taxed by the Clerk. 

‘I’his is the dccision, order and judgment of tlic court. 

Ihtccl: November 2, 2006 
New York, New York 

(2006 Pt 52 D k O  _ I  10357_~OO5_OOl) 

J. S .Cl’ 
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