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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YOKK: 1AS PART 62 

X 
Application of 

OLY BUS COW., 

.................................................................. 

Petitioner, 

For an Ordcr Pursuant lo Article 78 of the CPLR 

-against- Index No. 1 15472/05 

TIIE CONTRACT DISPUTE RESOLUTION BOARD 
OF THE CTTY OF NEW YORK, THE CITY OF NEW 
YORK, AND THE CITY OF NEW YORK 
DEPARTMENT OF TRANSPORTATION, 

Respondcnts. 
X _______----11-1____________________l_l__------_------------------- 

MARILYN SHAFER, J.: 

This is an Articlc 78 proceeding challenging a decision dated JUIY 5 ,  2005 of the New 

York City Contract Disputc Resolution Board (CDRB), which awardcd petitioner Oly Bus Corp. 

$13,873.60 for cxtra work on a contract with respondent New York City Department of. 

Transportation (DOT). Petitiorier sccks a j udgmciit increasing thc CDRE3’s award to a total of 

$80,477.40 plus iiitcrcst from June 30, 2003, and awarding it an additioiial $5,950 for DOT’S 

alleged fraud in thc iinderlyiiig CDRB proceeding. 

Petitioner provides bus traiisportatioii services to school children. Pctitioner entered into 

a “wher-c and when” contract with DOT to providc service to various sites i n  Brooklyn on a spot 

or temporary basis. Under that contract, petitioner provided temporary services to two schools at 

issue hcrc: the ShivRight School and Auditory & Oral School. I n  Septeinhcr 2002, DOT 

reiiewed the “where and when" contract lbr a two-ycar period, lo coiiimerice on Jaiiuary I ,  2003, 
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Petitioncr was to be paid $33.20 pcr child per day for its transportation serviccs. 

DOT also solicitcd bids to provide transportation services to StrivRight and Auditory 

under a singlc contract, also to commence on January 1, 2003. DOT’S spccification estimated 

that the veiidor would transport an avcrage of 42 studenls per day enrolled in pre-kindergartcn 

(prc-k) and Early Intervention (El) programs. Bids were opened on or about Octobcr 2,2002. 

Non-party Sar‘ctyline Transit Inc. was the lowest biddcr with a total weighted cost of $27.89 per 

student per day, and was awardcd thc contract. Petitioner’s affiliate, non-party Lucolo Bus 

Corp., submitted the fourth lowest bid at a unit price of $45.50 pcr child pcr day Tor the pre-k 

studciits and $50.00 per child per day for the E1 studcnts, at a total weighted cos1 of $46.70 pcr 

student per day. Petitioner alleges that it and Lucolo s l i m  the same owner, office, staff, and flect 

of vehicles. Alter DOT discovered that there were material m o r s  in tlic bid specifications, on 

Dccember 18, 2002, DOT rescinded the award of the StrivRight and Auditory contract and 

can ce 11 ed the proc iireriient . 

On December 30, 2002, DOT ordered petitioner to providc thc bus transportatioii to the 

StrivRight and Auditory students for the six-month period from January 1 , 2003 to Junc 30, 2003 

undcr the cxistiiig “whcrc and when” contract, at the $33.20 unil price. Petitioner objected to 

this direction, but ultiniately performed the services under protest. I1 invoked lhe dispute 

rcsolutio~i proccdurc sct forth in the partics’ contract and scctioii 4-09 of thc Rulcs of the New 

York City Procurcmcnl Policy Board (PPB), seeking damages bascd upon Lucolo’s bid on the 

StrivRight/Auditory contract. Thc CDRB, i n  a decision dated January 26, 2004, as the final step 

in that process, deteniiincd that petitioncr was obligatcd to providc tlic scrviccs in every instance 

where a site-specific contract was not in  place, and thus, petiliorier was riot entitled to any 

-2- 

[* 3 ]



additional compelisation under the contract. In addition, the CDRB stated that pctitioner had not 

demonstrated any actual loss as a rcsult of its transportation of children to and from thc 

StrivRight and Auditory schools. 

Petitioticr appealed the CDRB’s January 26, 2004 decision in an Articlc 78 procceding 

( O b  Rzis Corp. v C70ntract Dispute Resoliction Bd. of the City of New York, Index No. 1 10699/04, 

Soto, J.). The court vacated thc CDRB’s decision, finding that it was affccted by an error of law 

i n  that i t  had iiiterpreted the “whcrc and when” contract more broadly than its terms pcmiitted. 

Pursuant to the terms or the coiitract, petitioner could be requircd to provide the bus 

transportatiori services only where and when an cxisting contract had been defaulted or 

terniinated, and lbr yre-k and E1 studcnts who required transportation bccause thcir new 

programs Iiad been added during the tenn of the contract. Because Auditory arid StrivRight werc 

added to DOT’S transportation program prior to January 1, 2003, the date that the renewed 

“wherc and when” contract commenced, the court held that petitioner could not be rcquired to 

transport students to and from Auditory and StrivRight bctween January 2003 and July 2003. 

The court rcinanded thc issue of whether petitioner sustaincd any damages to the CDRB. 

After requesting supplemental briefs and hearing hurther oral argument, the CDRB issued 

an opinion dated July 5, 3005. Thc CDRB concluded that petitioner was entitled to additional 

compensatioii pursuant to the terms of the contract, in light of tlic court’s finding that pctitioner’s 

perkrrriancc was extra work and the provision in 9 RCNY $4-02 for price adjustments for 

iiicreascd work. l’hc CDRB awardcd petitioner $1 3,873.60, which was calculated as follows: the 

product of‘its payroll cost per bus per day ($382.36), multiplied by the daily bus requireinciit (4.5 

buses) and the total number of school days for the six-month pcriod from January 1, 2003 
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through June 30,2003 (105 days), plus an allowance for 10% profit of that product ($18,066.50), 

less the amount that DOT paid petitioner ($1 84,858.00). The panel denied petitioner pre- 

detemiination interest, because the PPB rules made 110 provision for the award of such interest 

DOT paid petitioner thc $13,873.60 011 July 21, 2005. 

Tlic standard of rcview to be applied by this court is found ill the parties’ “where and 

when” contract and PPB rule 4-09. Although the parties have not provided the contract, PPB 

rule 4-09 providcs that “[s]uch review by the court shall be limited to the question 01whcther or 

not tlic CDRB’s decision . . . was affected by an error of law, or was arbitrary and capricious or 

a i  abusc of discretion” (9 RCNY 4-09 [g] [h]; S P ~  ulso Cipico Constr., lnc. v C&  NEW 

York, 270 AD2d 416 [lst  Dept 20011). The arbitrai-y and capricious tcst has bceii defined as 

“without sound basis in reason and is gciierally taken without regard to the facts” (Pel1 v Hourd 

ofEduc., 34 NY2d 222,231 [ 19741; see cilso Arrochcr v Board ofEduc., 93 NY2d 361, 363 

[ 19991). 

Petitioner argues that the CDRB rnadc an error of law in awarding it oiily $13,873.60.’ It 

takcs the position, as it did before the CDRB, that its darnagcs should be calculated based upon 

its affiliate Lucolo’s bid on the rcschded StrivRight/Auditory contract. According to petitioner, 

for the prc-k program, it should liavc received the diffcrence bctween 1,ucolo’s pre-k bid rate 

($45.50 per pupil per day) and the “where and when” contract unit pricc ($33.20), $12.30, 

multiplied by 3,258, the total number ofchildrcii transported - known as “child days.“ The total 

Pctitioner’s memorandum of law statcs that DOT only paid it $1  73,250. Howevcr, the 
J ~ l y  5 ,  2005 CDRR decisioii statcs that DOT paid it $184,S58, which was consistent with the 
record before the CDRB. The total amount billed of $1 84,858 was the sum of $l05,011.60 for 
the pre-k program and $79,846.40 for tlic E1 program (Gnibin Afflnn., Exh. 3). 

-4- 

[* 5 ]



diffcrcncc for thc prc-k program is $40,073.40. As for the E1 program, petitioner contends that it 

should have receivcd thc diffcrcnce between Lucolo’s E1 bid rate ($50.00 per pupil per day) and 

the “where and when” contract unit price ($33.20), $16.80, multiplied by 2,405 “child days.” 

The total difference for the El program is $40,404. The SUM of these two numbers i s  $80,477.40. 

Pctitioricr has failed to eslablish that the CDRB’s July 5, 2005 decision or award was 

arbitrary and capricious or affccted by an error of law. First, petitioncr did not bid on, and was 

not awarded any contract with DOT other than the “whcrc and whcn” contract. Even if it had bid 

on the StrivRight/Auditory contract, i t  is well settled that a pre-hid estimate is not a valid basis 

for recovcry on a conlract (Nu~ju?-Idzi.s,, Inr. 17 City o f N w  Yo&, 87 AD2d 329, 332 [ 1st Dept 

19821, affcr 68 NY2d 943 [ 19861; Maizslzul C’onstr. Cotp  v Dormitory Ai& oJthe State of New 

York, 79 AD2d 383, 388 [ ls t  Dept 19811). Sccond, the contract that Lucolo bid on was 

resciiidcd and cancellecl. Third, peli tioner’s claim was brought pursuant to the “where and 

when” contract, and the CDRB’s jurisdiction was limited to that contract (see 9 RCNY 4-09 [a] 

[providing that “section shall apply to disputes between thc City and a vendor that arisc under, or 

by virtue of, a contract bctween thein”]). Tlic “where and when” contract was not based 011 an 

estimate of 42 studcnts per day. 

Morcovcr, the CDRB’s incthodology in calculating pctitioner’s damages was consistent 

with the measure of damages typically awarded when a contractor is compelled to pcrform cxtra 

work, which is the cost of doing such work, including overhcad and profit (see, c , g ,  Hurush v 

S‘lute, 2 M i x  2d 680, 084 [Ct CI 19561 [where State iniproperly ordered contractor to do 

additional work omitted froiii bid arid specifications, contractor was cntitled to costs plus 

overhcad and profit]). IIcrc, tlie CDIiB awardcd petitioner its asscrtcd costs per bus pcr day of 
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$382.36 multiplied by 4.5 buses and 105 days, and then added a reasonablc 10% amount loor 

profit. Given that petitioner was already paid $184,858 by DOT, the diffcrcnce between thosc 

two numbers is the sum that the O R B  awarded, $13,873.60. 

Petitioner argues that it is entitled to pre-delenilination interest, because the denial of 

such intcrcst is taiitainount to an intcrest-free loan. It points to New York City Cliarter 6 3 11, 

which establishcd the PI’B, and directs the PPB in subdivision (b) (7) to establish “procedures for 

the fair and cqui table resolution or  contract disputes.” Pcti tioner takes the position that denying 

prc-deterniiiialion interesl liere is contrary to this policy. 

Two Court of Appeals cases are directly on point. Tn RcfIo v Roswcll Park Cuncer Imt .  

( 5  NY3d 170 [ZOOS]), the petitioners were awarded back pay pursuant to Civil Servicc Law 8 77. 

The statute provides that a state employee who is unlawhlly rcrnoved and thcn reinstated “shall 

be entitled to receive , . . the salary or compeiisation which he would have bccn entitled by law to 

have rcceived in such position but for such unlawful removal.” The Court held that petitioners 

were not entitled to pre-delemination intercst, because iriteresl is purcly a creaturc of statute, and 

lhe statute was spccific about what a clainiant was entitled l o  reccive and did not include interest 

(id. at 173). 

However, in Awecchione v New York Stutc Div. of fZzman Righls (98 NY2d 21 [2002]), 

the failure to award prc-deteimiiiation interest constituted an abuse of discretion. In 

Aurecchiouc, the petitioner prevailed on a human rights employnicnt discrimination claim. The 

Courl iiotcd that, altliough thc State Huinan Rights Taw made no menlion of pre-determination 

interest, awards ofpl-e-deteimination interest are consistcnt with the statute’s goal to rnakc 

vichiis “whole.” Siiice the Conimissioncr gave no justification Tor denying her interest, the 
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Court concluded that hc had abused his discretion (id. at 26-27; see u1.w Gmcnherg v NEW York 

City Tr. Auth., 7 NY3d 139 [2006]). 

The court agrees with the CDKB that this case is more like Bello than Aurecchinne, arid 

that pre-dcteniiinalion interest is not available. New York City Charter tj 31 1 merely provides 

that thc PI% was required to establish rules for thc fdir and cquitable resolution ofcontract 

disputcs. 9 RCNY 4 4-09 (g) ( 5 ) ,  entitled “Notification of CDRB dccision,” provides that “[a] 

decision iii h v o r  of the vendor shall be subject to thc prompt payment provisions of these 

Rules.” Neither provides for the award of pre-dcteniiinatioti interest. Absent any statutory 

authority, tlic CDKB was riot authorizcd to award prc-detcrmination intcrest. 

Petitioner is iiot entitled lo attorney’s fees incurred in rcspoiiding to DOT’S alleged 

misreprcsentatioiis during the oral argument before the CDKB. Generally, attomcy’s fees, as 

incidents of litigation, are not recovcrablc unless provided for by the parties’ ag-ecment, statute 

or court rule (A. G. Ship Muintcncitzce Corp. v Lez,.uk, 69 NY2d 1 ,  5 [ 19361). Petitioner’s reliancc 

011 thc exccption set forth in Shindlcr v Lamb (25 Misc 2d 810 [Sup Ct, New York County 19591, 

a&/ 10 AD2d 826 [ 1 sl Dept 19601, ufld 9 NY2d 621 [ 1 9G1]), which provides that a plaintiff may 

recover reasonable litigation cxpcnscs if it was forced to litigate against a third party in an carlicr 

litigation as a result or the defendant’s wroiigful ads, is misplaced because it does not apply here 

(Chase Mmlialtrrn Brink, N. A .  v E‘cich Iitclividud Uiiderwriter bloir~id lo L10ycl’~~ Policy No. 

79U/O04,4SYOOS, 255 AD2d I ,  5 [ ls t  Dept 19991). Furlhermore, 22 NYCRR 0 130-1 . I  is not a 

proper basis to award sanctions for the alleged misreprescntations, because it only applics lo “any 

civil aclion or proceeding,” and not CDRR proceedings. 

Accordingly, it is 
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