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SUPREMI3 C(lLIR’l7 OF THE STATE OF NEW Y O I N  
COUNTY 01; NEW Y O M  : TAS PART 2 

X 

I< IUSSIAN S AMCOVA It., INC. d/b/a RIJSS IAN SAM OVA K., 
X H  FOOI3 SERVTCli d/b/a Pripoo’s Restaurant, IJNITRI) 
HOLlSEH01,l) DISTl<lI31_7TERS, INC‘., GLENN F. 

C‘AMPANILE, INC:., S.S. JOHN C O K  P., d/b/a Patuca Finc 
I-’ood Eatciy, CIIJPPING ROOM ChFG;, INC., SPA 88, LLC, 
d/b/a Spa 88, GAE’I’ANTNA’S KITCHEN INC., d/b/a 
Mangaiiaro’S I-lcro h y ,  GROTTA A%%LJRRA INN,  INC., 
d/b/a Grotta Azzura, on behalf of Ihemselvcs a i d  OTI I K K  
RlJSIN1.3SES and (~OXWORATI(3NS SlMll ,AlILY SITUA’I’LD, 

__---_____---___I---_____________I______- 

SCHWhlYl’Z, MU, PC, GREEN WIC‘H JEWEI ,EM,  INC:., 

Plaiiili Ilk, INT3I’X NO. 
1 17705/05 

-against - 

F 
/3F.C 

‘I’KANSI’I’ WC)I<KI:R’S 11NION OF AMERIC.’A, AFL-CIO, 

I L  eo T R A N S l T  W O l N I X ’ S  I.INlON LOCAL 100, ROGER 
TOT 1 SSANl’ ,  METl<OPC)LTr1’AN TRANSIT AT J ’ l l  IOKITY, 

Delendants 72 2006 %&$ov Po 
x c‘&?$ 

%QR 

LO1JIS YOKK, J.: 

Motion scqucnce numbers 00 1 , 002. atid 003 arc consoliclaled Tor disposilion. 

Tn motion scquciice no. 00 1 dcfendant Transport Worlccrs LJnion of America, AFL-CIO 

(LLTWU”) moves pursuant to CI’I,l< 321 1 (a17 li)r an order dismissing the Second Arnendcd 

C‘omplainl (thc “complaint”) lilr failure to state a cause of action. 

I n  motion scqiiencc IW. 002 dercnd:lnl Mcll-opolitan Transporlalion Aulhority (“MTA”) 

(incorrectly sued hcrein as Metropolilari ‘I’ransit Authority) moves for an order (a) pursuant to 

CPI ,R 321 l ( 4 7  disinissing the cornplainl h r  failure to state ;i cause of action and (h) dismissing 

[,-) i: :’ 
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ttic complaint for hillire to meet Ihe notice a i d  plexliiig rcquircments oIPublic Authorities I ,aw 

I276( 1 ) and 1276(2). 

In motion seqiiencc no. 003 dt.lbndants Transport Workers Union 01. Greater Ncw York 

Local 1 00, AFL-(’IO (“Local 1 00”) ;md h g e r  ToLtss;lin( (“‘l’oussaint”) move for an order 

d i sm i ssiiig the c( 1 m plain t . 

1)IairitiiIs arc a disparate group of eleven or so busincsscs including restaurants, a jewclry 

store and an incorporated physician who are sccking lo recover monelary daniagcs Ibr themselves 

and a n  unspecilied tiumber 01. othcr similarly situated busincsscs allegedly sustaiiied as ;1 result of 

the llcccmber 2005 New York (li ly transit strike. The complaint (exhibit 3 to Mashberg April 3, 

2006 affinnalion) recites lwo purported causes o f  action. The lirst alleges in pct-tincnt part that 

on 13ccemhcr 20, 2005 cicfcndanls ‘I’oussainl and I ,oca1 100 “authorized a i-dl arid total illegal 

strike by all ctnpluyccs ofthe M’I’A ... which was in total disregard for the ‘Taylor Law’ ... [and 

that Local 1 OO] .._ and all the Defendants, knowingly, intentionally, purposely, with malice 

ahrethought, knowing iiil I and well tlic devastating iinpact the strike would have upon the small, 

and large, businesses ol‘Ncw York City, and with the specific intent of causing that clcvastalion, 

foisted h i s  illegal, unlawl-ul, impermissible violative slriltc (complaint, 111 19- 23) .,,land lhatl .., 

[als a direct and proximale rcsult ol‘ Ihc dramatic decrease in [the] number ol‘ individuals 

travcling to aiid from Manliattaii, restaurants and businesscs have experienced a decrease in thc 

i~iimbcr of patrons for their businesses ... with thc result that ._. Plainti (1s have sufkred severe 

cconomic hardship and monetaiy loss with daniriges in thc amount in excess o1‘FIFTY 

‘ l l  IOUSAND (SSO.OOO.00) DOLI .ARS pcr day, pcr plaintiff (id. 1111 3 1-33). Iklendant TWIJ is 

also accused of condoning lhc strike (id. 7 23). Defcndmt M‘I’A is accused of violating scction 
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201 o l  the ‘I’aylor Taw because it clcmnnded coIiccssi(ms in pension rights (id. 11 24). The second 

causc of action incorporates the coniplaint’s priur a1leg;ilioiis aiid allcges that “by reason ol‘ the 

negl igcnce, malfcasancc, and niisfcasance” ol‘ the dcfcndaiits, the nrimed plaintiKs and the 

siinilarly situatod busiiless plaintiffs have “siillred nicnnctary damages in the aniount 01‘ 

I~lI~l’EEN MTT,T,I(I)N ($1 S , O O ~ . O O O . O O )  DOLIARS, per day (id. 77 36-37). 

In support of their motions to dismiss the complaiiit for hilure to statc a cause of action 

TWU and Local 100 (collectively the “llnions”) Toussnint and MTA contend that plaintiffs’ first 

caiist: of action is barred by LIiwri,s ./r-rclt.son v. Lindw wlicrcin the Courl 01‘ Appcals found that 

violation ol‘ thc ‘I’aylor Law docs not conier a prjvale right o r  action. T W U  then argues that 

plninti 1.1s’ secoiicl causc of action, io the extent that it sounds in negligcncc, caimot be inaintained 

Ibr h c  following reasons: TW1.I owed 11u dirty to plaiiitilXs; the complaint fails to allege Ihai the 

strilcc was authorizcd h y  each and every niic~ii bcr of TWI J as rcqiiirccl b y  hfcIrIil7 17. C-,‘urrmz; and, 

the complaint fails to allcgc a n y  iiijuiy pccitliar to plaintifis. TW li concludcs thal the complaint 

against il should he dismissed in its entirely hecause it  fails to allcgc any wrongdoing on ‘l.‘WU’s 

part. MTA arguos that plr-iintiffs’ attempt to allege a tort claim fiiils as a matter ol‘law hcccluse 

plaintiffs have hi Icd lo allcgc the elcmcnts of prima /ixic tort, intentional intcrfcr-cnce with 

business relalions or public nuisancc. Local IO0 and ‘I‘oussaint arguc that the second cause d 

action cannot br mainktined hccaiise plaintifl‘s failed to allcgc that every inember of1,ocal 100 

pxticipated in or aulhorized thc strike as required by hkrrlin and because no tori cltlinl 

cognimble under New York law is alleged. 

In single opposi tiori to all thrcc motions plaintiffs contend that Burns ,lackson is not 

applicable bccause plaintifl-s arc not basing their claims on violations ol‘thc ‘I’aylor Law, but 
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rather or1 defeiidan~s’ intciitjonally tortious acts “that wcrc directed with intenl, pre-meditation, 

and malice-a~orcttioLi~l~t to cause harm to Plaintiffs.” Plaintil‘l‘s argue that I .oca1 1 00 and 

Toussaint are liable because according to ncwspaper and other media reporls all mcmhcrs of thc 

Local knew of aiid rati ( i d  thc strikc and were aware oCthe dire conscqucnces the slrike would 

have upon plaintifk Plaiiitiils thcii argue thal tlicir claims against ‘I’W LJ are viable because 

TWIJ has procluced no proof lhat its nicmbers did not’kiiow of and did iiot ratify the strike aiid 

becausl- ‘I’WU gave “:iicI and comrort” to Local I O 0  and Toussaint. Next, plaintiNs argue that 

MTA is liable hecausc it iiiteiitionally bargained with I ,oca1 100 in bad faith by improperly 

making the downsizing 01 pcnsions a mandatory element of the contract ncgotiatio1i.s: hiowing 

tint its actions would rcsult in the strikc. PlaiiitiI’fs contciid further that thcy are third-party 

bcncficiaries of tlic Ml’A’s contractual obligation to thc people or.Ncw York lo provide 

unin~cirup~cd miss transportation scrviccs. Curiously, plaintilrs conclude that “sumtnary 

.judgment I sic] should not he granted as lriablc issues oi‘fact cxist” with rcspect to whether each 

inemhcr of Local IO0 ralificd the strikc, whether I ,oca1 100 and ‘I’roLissaint intended to cripplc thc 

economy ofthe City ‘7o demoiistrale thcir power aiid impoi-hncc,” whether all of TWU’s 

iiieiiibers kiiew that the sh-ikc was illegal and nonthcless ratificd it; and, whctlier the MTA was 

guilty of coniiuitting :in intentional tort against plaintiffs. 

T’laintill‘s, who are opposing a inolion lo disiniss tlic complaint for Giilurc to state a causc 

of action (Cl’l,R 321 1 laJ7)’ crijoy the bciielit of nn extremely liberal and protective standardgd?.‘, T? 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  

‘ Plninliffs’ arguriiciils pertaining to summary j ~ i ~ ~ g ~ i i e ~ i t  (crw 32 12) arc inappositc to 
lhc rcliel sought by d c h d a n t s .  
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allegations aiid everything reasonably tco he implicd thcrcfrorn (See, Fol(y  17 DYgoslinu, 

21 A112d 60, 65 [ I  O641). Furthermore, pIaii-~tifTs are given the henelit ol’every pussible 

liivorable iiilerencc (li‘ovvl/o 17 8rofino /<wl/v C‘o., 40 NY2d 633, 634 [ I  9761) and the motion to 

dismiss will bc dciiicd i l  hctual nllcgatiuns arc discenied which takcn togcthcr inani rest any 

caiise of action cognizablc at law (Gtr~,~c/zhcinii~r v. Ginzburg, 43 NY2d 268, 275 [ l!I77]). 

Notwithstanding the ahovc, the court finds that plaintiffs’ clainis against the Unions and 

‘I’ouissaint cannot be maintained. To the cxtciit that plaintifh rcly on the Taylor T,aw (Civil 

Service Law, Art 14)- which proscribes strikcs by public employccs, their reliance is misplaced. 

‘I’lic Tilylor Law does not create 3 private right lo sue for damagcs arisiiig out ol‘an illegal public 

cniployee strilcc (sce Lh1rii.s ./Lickson Adillcr Surnrnil CC: Spitzcr, v. Lindtwr, 59 NY2d 3 14, 322 

I 1 9831). Consequently, plaintiNs’ ‘I’aylor Law claims against the defendants will be dismissed. 

According to delkndants, the reiiinants ol‘ plaintiffs’ first causc of action together with lhe 

second appear to allcgc claims based upon negligence, intentional or prima, jiicic tort awl 

intdercncc with prospective business relations, all of which arc inadequatcly pleaded. PlaiiitiKs 

contcnd h i t  thcy have validly pleadcd n causc of action li)r intcntionnl lort. Notwithstanding 

plaintill‘s’ thcory ol‘liahility, under the Court’s holding i n  R.lrrr-/in 11. Curwri (303 NY 276 [ 195 1 . I )  

plaintifl.~s’ lilur-c tu allcgc that every I.Jnion nicmber had actual howlcdgc of the alleged 

unlawliil conduct and autliorizcd or ralilied it is fiitxl to its remaining claims against the 1Jnioiis 

and ‘I’nussaint (see id., at 282) . Although h h - / i n  was decided 13 years prior to tlic 

implcmeiilation of thc CPLR with its libcralized pleading requirements, it is still good law (see 

D u m c  Kccrdc, Inc., v. Locnl 335 lictail, Wholcwilt., 1)cpartmenf LVot4c> (JP1ior1, 17 AD3d 277, 278 

[ I  ’’ Dept XIOS] [dismissal of complaint against union rcquired becausc plaintill. failed to plead 
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thal each union nicmber authori& or ratified ~in1~iwful action 1)’. In this conncction, the court 

notes that plaintiffs have not moved to amend [he cotiiplaint. 

niembership is not involved. Hur-n.s ,hrck.son does not bar plaintiffs’ second cause of aclion 

against MTA becausc those claims are not based on h e  provisions of the Taylor I AW. Although 

the ‘Taylor Law does riot create ;i private right ofaclion to sue lor  violation ol‘ its provisions, i t  

“[does not preempt] the right of persons injured by ail unlawfid strike to sue for darnagcs” based 

017 other theories of liability (f1iwn.s .Iack.von, szqitw, 59 NY3d at 322). ‘1’0 consiitutc an 

inlcntional tort, Ihe tortfeasor or iiiiill‘casor musl have knowlcdgc to a substaulial certainty that a i  

intended rcsull wil I c t i w e  ii-orn his actions (sec A C L W J ~  v. C’onsolidated /Uison C-‘nrnjxrny of 

NCW Ti/r.k, 189 AD2d 497, SO1 I 1 ‘[ Lkpt 19931; scc also, Stn/dtls v. ,Cisson, 274 AD2d 779, 78 1 

I3d Ikpt  3OOOJ). ‘I tic coiirl finds that plninti Ilk* allegation thal thc M‘l’h inlcntionally cawed the 

strike by bargaining in bad Giith dcspite its awiirericss 01 the l i  kcly impact on plainliffq, when 

givcn thc hcnelit o P  every hvorablc inl‘ercnce and factoring in the Draconian impact o l  the ‘I’aylor 

Law on public cmploycc lahor unions, is sulliciciil lo witlistand M‘Th’s motion to dismiss Cor 

facial insullicicncy (scc c.g., h’olq? v. I> ’,Igo.stino, A s ~ p r ~ ~ ,  21 A112d at 65) .  

Plaintifl‘s’ somewhat amusiiig contcntion that they are third-party bciicficiarics of MTA’s 

coiitractual ob1 igation to [lie pwplc of New York to provide uninlerrupted mass Iransportalion 

services docs no1 withstand scrutiny. Wcrc this the case, MTA would bc involved in endless, 

Thc Appcllate I Iivision in Dirrrrie R e d o  aFfirined thc niolion cwrt’s denial of plaintiffs 
cross-motion lo amend the complaint, apparently because the Llnnaiiied union menibcrs were also 
union orlicials. 

2 
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unremitting litigation. In any event, this claim cannot be sustajncd bccause plaintiffs wcrc, at 

best, ail iricidental hencficiary of an expircd coiitmt (see Brwns .Juclrson Miller Summit & 

isliitzci-, ~ s i p w ,  59 N Y2d at 336; see also Liho*[jI Ii1.s. C ' o r p . ~ .  U S  Scci.irity Associates lnc., 

NYLJ, Nov. 6, 2006 at 23, col 1 [Sup Ct, NY Co, Stallman, J] Lincidental bcneficiary olcontract 

cariiiot recover I ) .  Finally, the court notcs that, notwithstandiiig its riotice olrnotion (see p 2, 

mprli) ,  M'I'A has iwt argiicd (hut for a l'ootnotc i n  its moving mernorandum of law) that plaintiffs 

violated thc notice and plcading requirerncnts of Public Authoritics i,aw 8 1276( 1) and (2)- and 

that plaiiitilh have not sought class action cci-tiikation (see Vl'l .I< 901 [al), 

Accordingly, the niotion by 'l'W11 (scq. no. 001) to dismiss thc complaint for failure to 

s t a k  a cause oCaction is granted. 

The motion hy MTA (seq. 110. 002) to dismiss tlic coriiplaiiit lor hilure lo slate ;L cause 01' 

action and hilure lo comply with thc Public Authoritics Law is denied. 

The motion hy T,ocal 100 and Toussaint (scq. no. 003) to dismiss thc complaint is 

granted; and it is hereby 

ORDERED that tlic complaint is dismissed as to 'J'WU, Local 100 and Toussaint, and i t  is 

Smthcr 

OI,III)I~,RCI> that M'I'A shall servc an answcr lo tlic complain1 within 20 days of service ol' 

% a c(opy or h i s  order with noticc 0 1  entry. 

The C'lcrk is direclcd to enter judgiiient accordingly. 'PQ - I ,  

"cob '"4/ 4@& ' 4  I -  

'I'his constitules thc decision and order ol'thc court. ++. 
k(@ %A 
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