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SIJPREME COURT OF THE STATE OF NEW YORK 
c o w r y  OF NEW YORK 

THOSE CERTAIN UNDERWRITERS AT LI,OYDS, 
I ,ONDON, et ano,, 

Ph i  n t iff, 

1 
-against- hdex No. 602948/01 

OCCTDEN‘I’AL GEMS, INC., et al., 
- -. 

F I L E ~  I 

DcCrusse, J.: 

Plaintiffs move for an order coiiiirming the report of Special Rcferee Sue Ann Hoahng. 

Defendant Occidental Gems, Inc. cross-moves for an order vacating the report. Occidental, a 

New York corporation, was in the business of distributing diamonds. Plaintiff Defendant Pravin 

Mchta was Occidental’s president until 1996. Occidental is owned by Gembel Israel 1982, an 

Israeli company owned by Prabodh Mchta, Rashmi Mehta, Kishore Mehta and Vijay Mehta.’ 

Defendant Inkrings, Inc., another New York corporation, was formcd by Pravin and operated by 

Prakash, Plaintiffs liave issued multiiiational diamond insurance policies to members of the 

Geinbel Group of companies which includes Occidental. The subject of this action is a fidelity 

loss claim submitted to plaintifrs by Occidental. Under thc claim it is alleged that Occidental’s 

gcnis were stolcn and delivcred to Interings and othcr entities through the fraudulent acts of 

Pravin and Prakash. Thc reliel prayed for in the complaint includes a judgment declaring that thc 

alleged losscs were not fortuitous and, therefore, not covered by plaintiffs’ policies. 

‘The Genibcl owners arc siblings but not related to Pravin or his brother, dekndant 
Prakash Mchta. 
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The special referee has bcen supervising disclosurc pursuant to CPLR 3 104. Occidental seeks 

a vacatur of the special referec’s directive that Occidental produce Vijay , a resident of Belgiuni, 

for a deposition. Occidental asserts that it has no control over Vijay. It is not claimed that Vijay 

is an olllcer, director cmployee or agent of Occidental. The special referee directed his 

deposition in rcliance upon IXunde Prairie Energy LLC v Alsiom Power, Inc. ( 5  Misc 3d 1002 

[A], 2004 WL 2295660), a case in which a corporation was ordered to produce a resident of 

Switzcrland who was not in its employ. The Gmnde Prairie decision was premised on the 

corporation’s control ovcr tlic person sought to be deposed. No such control has been shown in 

this case. The fact that Vijay and other principals of Gembel directed Occidental’s activities can 

be construcd as evidence that Vijay had control over Occidental but not of Occidental’s control 

over Vijay. Thc dcposition cannot be ordcred absent evidence of control by the corporate party 

(see Two Clinion Sq. Corp v Cornpulerized Recovery Sys., 63 AD2d 853 C19781). Plaintili’s 

claim of control by Occidental is refuted by the fact that it has not transacted business since 1996. 

Also, this case presents no basis for a departure rrom the rule that a party may not be examined 

through a person it did not cmploy at the time the examination was ordered or notice therefor 

servcd (.see McCormick v Murs Assocs., 25 AD2d 433, 434 [1966]). Plaintiff’s claim that Vijay, 

as an owner of Geiiibcl, has an interest in the outcome of this action is also unavailing. If 

imposed, a CPLR 3 126 pcnalty based upon Vijay’s failure to appear for a deposition might 

detrimental to l i s  pecuniary interests. I.Towever, it would also affect thc interests of Occidental 

itselfand the remaining Gembel owners who are not parties to this lawsuit. “It is incumbent 

upon [a] . . . court to protect the rights of any innocent party whose cause of action or defense 

would be unfairly impaircd by the imposition of a CPLR 3 126 penalty on another, contumacious 
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party” (Quintanilln v Harchack, 259 AD2d 681, 682 [ 19!~9]).~ 

(Iccidental also seeks a vacatur of the special referee’s directive that it providc documents and 

give testimony regarding an arbitration pending in Belgium involving Gcmbel’s owners, Prabodh 

Mehta, Rashmi Mclilla, Kishore Mchla and Vijay Mehta. It is noted that Occidciilal is not a party 

to the arbitration. ‘The special refcree’s report also does not specify the docunients to bc 

produccd. For thc forcgoing reasons, plaintiff motion f‘or an order confirming the special 

refcree’s report is denicd. Occidental's cross motion for an order vacating the report is granted. 

'rile branch of the cross motion by which Occidental seeks an order compelling the depositions of 

Nick Aarron and Prakash is denied without prcjudice to an application before the special referee. 

A notc ol‘issue shall be filed on or bef’orc November 17,2006. 

Ilated: June 5 ,  2006 
J.S.C, 

Occidental argued before thc special referee that Vijay could be deposed through the 2 

I-laguc Convention of March 18, 1970 on the Taking of Evidence Abroad in Civil or Commercial 
Matters (23 UST 2555). Belgium, however, is not a signatory to the Hague Convention (see 28 
USC 5 178 I note [Belgium not listed as a party to the treaty]. In any event, the Hague 
Convention is not the exclusive means of obtaining evidence abroad (see Societe Nulionale 
Industrielle Aerospaticrle v United Siutes District Court, 482 US 522, 536 [1987]). Some 
guidance on discovery under Belgian law can be found in In re Vitumins Antiirust Li t igdnn (1 20 
F Supp 2d 45 [2000]). 
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