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-against- 

ALTATR ‘[NVESTMENTS NA, LLC, NICHOLAS P 
JONES and MICHAEL OBUCHOWSKI, 

Defendants move, pursuant to CPLR 3212, for an order 

and dismissing the complaint. Plaintiff Ashland Management Incorporated (“Ashla~~d”) cross- 

moves for an order reinstating the preliminary injunction issued by Justicc Lowe on .lune 7,2004 

in Ashlmd v Altair, Sup Ct, NY County, Lowe J., Index No. 604072/03 (“Ashland J A 

The preliminary injunction from Ashland I dissolved nutomatjc:t!!y G;; J E X  ‘2 2005, 

when Ashland I was voluntarily discontinued by written stipulation. The discontiiiuance 

contained an agreement that Ashland could recommence an action through an idcntical complaint 

if the parties did not resolve the matter within 120 days of the date of the stipulation. Pursuant to 

the stipulation, the preliminary injunction issued by Justice Lowe was replaced with a narrower 

and more precisely defined agreement, which was limited in scope to certain iiidivjduals scl for111 

in an aimcxed list, until the earlier of (1) the expiration of the 120-day period, if Ashland had 1101 
1 

by then commenced the new action; or (2) issuance of a judgment or order dismissing Ashlaiid’s 

claims, or determining that the listed names are not trade secrets or otherwisc Ashla?-d’s 

confidential or proprietary information. 
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When tlie parties wcre unable to resolve the matter within 12U h y s  O ~ L L C ;  sq)i lation, 

Ashland commenced the inslant action. Thus, the parties are still. operating under the tcinis of’ 

the restrictive agreement set forth jii the stipulation. 

Ashland is a company that provides investment advice and management to high not worlli 

individuals and cntitics (such as pension funds) and places the clients’ funds i n  whai arc lenned 

‘‘high cap” stocks. In tlie complaint, this action is described as one “for preliiniriary and 

PCITTIallGht injul1ctivc relicf and damagcs resulting from the egregious breach of fiduciary dutics 

and other wroiigfiil actions of the individual defendants, who in combiliatioil with ihe corporiltc 

defendant, havc stolen and diverted plaintiff‘s property and business.” (Complaint. r**ra. I ). 

Defendant Nicholas Jones (“Jones”) worked for Ashland Cor 17 years, w i i l i ~ ~ i ~  un 

employment contract, on an at-will basis, until he resigned as of August 15,2003, U. fendant 

Michael Obuchowski (“Obuchowski”) worked for Ashland, without an employmenl coiilract, on 

an a t 4 1  basis, for approxiiiiately one and a halfyears, until he resigned as of August 19,2003. 

At the time of their resignations, Jones was Ashland’s managing director. a incinba- of its 

investment comniittec and a portfolio manager. According to tlie complaint, Obuchowski was 

vice president for quantitative research. Jones and Obuchowski formed defeiidant Altair 

hivestments NA, LLC (“Altair”) (now known as Altanes Investments, LLC) under the laws of ilic 

State of Delaware 011 August 21,2003, and it began operations as an investment managcment 

finn in October 2003. 

Jones and Obuchowski state that, contrary to allegations in h e  coiiiplaint, 111i y iicithcr 

took nor memorized any client list of Ashland. Jones and Obuchowski explain that, in the COUI’SC 

of their employnieiit at Ashland, they communicated directly and frequently, arid developed 
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personal relationships, with the principals of Ashland’s accounts, and/or with other professionals 

who referred the accounts. Jones aid Obuchowski maintain that they did riot disclose thcir 

prospective resignations, or any plan to form another investment iiianagemcnt firm, prior to 

leaving Ashland’s employ. They assert that they never disparaged Ashland to a cliciit iior did 

they exploit any of Ashland’s resources in the formation of Altair. 

Defendants state that, in October and November 2003, Altair sent promotional materials 

by Podcral Expross (“Fed Ex”) tQ approximately 50 individuals. cix of whom wcrc then currcnt 

or former Ashland clients, and 3 8 of whom were financial industry professionals u h 1 had 

referred clicnts to Ashland. 

Jones and Obuchowski state that the recipients of the proiiiotional materials wcrc: 

personally we11 known to one or both of them, and that their limes werc recnlled by tlicn1 

through casual memory. They state that the recipients’ telephone nuinbcrs and office addr-csscs 

were either recalled by Jones and/or Obuchowski, or they were ascartaincd from publicly 

available sources, such as internet websites and telephone directories. 

Jones and Obuchowski never entered into an agreement with Ashlalid that prohibllcd 

their foniiation of a competing business. Jones and Obuchowski each signed a Confidentiality 

Agreement that prohibited their use of “any information concerning a client of [A:llI nd] or the 

account of such client with [Ashland]” or any use of “confidential or proprietaiv inli. malion or 

[Ashland] or of any [cllient” other than in connection with their amploy~~ont a t  Ashland. I’hc 

Confideiitiality Agreements, which were drafted by Ashland’s attorneys, do not contain any 

limitations on their duration or on their territorial scope. 

Dcfendants assert that all seven of Ashland’s causes of action are based 011 thc idca that 
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the names of its clients, and of the financial professionals at the institutions that referred lllc 

clients. are its trade secrets. Defendants argue that the name6 arc not trade secrets, and that. 

therefore, all seven causes of action fail as a matter of law. 

DtFendants state that Ashland concedes that the names of its clicnts are riot trade sccrcts, 

but instead insists that the names of contact persons at the various large financial i1-s~ .utions that 

referred the clicnts are its trade secrets. Defendants maintain, howevcr. thnf this :w;lin nciit is 

unavailing. Defendants further argue that the names of the recipients of Altair’s niailtng wcre 

recalled from .Tones’ casual memory, and that information casually recalled is never protcctcd, 

even whcre it would otheiwise constitute trade secrets. 

Defendants further assert that the fifth cause of action, sounding in conversion, also hils 

as a mattcr of law because Ashland was not deprived of any property, and the sixth cause of 

action, alleging tortious interference with contract and with prospective economic rclations, also 

presents no triable issue of material fact and should be dismissed. 

Ashland cross-moves for an order reinstating the preliminary injunction issued by Justicc 

Lowe on June 7,2004 in Ashland I. Ashland states that defendants’ papcrs in sup I (  1 of their 

instant summary judgment motion are a rehash of the papers they subinitted in oppu: tion to thc 

motiori far a preliminary injunction in Ashland 1. Thus, Ashland argues that d e f ~ d a r ~ i s ’  molion 

has already been ruled on and denied by this court in Ashland I. 

Ashland states that it filed the complaint in Ashland I in January 2004, after i t  discovcrcd 

that defendants had hacked into Ashland’s computer system and sent promotional inatcrials via 

Fed Ex to its clients. Judge h w e ,  in granting the preliminary injunction in Ashland I, stated h i t  

Ashland “has demonstrated the likelihood of success on the merits with respect 10 its chitiis for 
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breach of fiduciary duty and breach of the Confidentiality Agreements. Defendants’ use or 

plaintiffs trade secret - its contact list of individual brokers, custodians and cansullar-:s - was 

clearly in breach of their duty of loyalty.” Ashland I, May 2 1, 2004, at I 0. 

Ashland argues that the instant summary judgment motion is not only non-mc ilorious, 

but that it is also barred by the collateral estoppel rule, because it has already bceii rcjccted by 

Justice Lowe’s decision on the preliminary injunction motion in Ashland 1. 

hshlnnd &rgue6 tlmt its list of clients cannot he readily ascertained froiii publicly available 

sources. These clients have specific investment needs and Ashland has identified and CUI livalcd 

these clicnts over the years through the expendture of considerable t h e  and money. Ashlnntl 

further statcs that it wants to show the cowt that defendants stole its client information, either by 

taking it out of Ashland’s office and/or hacking into its Fed Ex account on the interiict and using 

its shipping manager in Fed Ex to send solicitation materials to Ashland’s clients. i’, bland 

submits its Fcd Ex statement from November 17, 2003, showing 40 01 11s cl~cnts to v hoin 

defendants mailed solicitation and other materials. Ashland explains that this is how it 

discovered that the defendants hacked into its Fed Ex client list for their own purposas. Ashland 

einphasiz,es that there are no publicly available lists or compilation of the names and addrcsscs or 

the individuals who were Fed Exed packages. Ashland states that this was its proprietary and 

confidential infoimalion. 

Ashland states that defendants’ d a h  that the names and addresses to whoin [hey sent 

promotional materials were in their casual memory or on publicly available wtbsitcs i s  fulsc. 

One example Ashland uses to dispute this is the Fed Ex package defendants scnl ti) ; I individual 
! 

at Glennlede Trust Company. Glenmede’s website indicates its address is in Beachwood, OH, 
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while within Ashland’s computer system, the town was listed as Shaker Heights, C 11 Ashland 

states that, when defendants sent the package in October 2003 on Altaii’s bcbalf to (.; cnmede nt 

Shaker Heights, they either had hacked into Ashland’s Fed Ex account or had downloadd all of 

the addresses before they left, because the incorrect address is not publicly available on tlic 

wcbsite. 

Askland further states that defendants stole its performance data aiid rnisrcpreseiitcd it as 

thoir own, in violation of SEC regulations, in their solicitation materials sent la Ashland’s 

clicnts. Ashland states that what is at issue is defendants’ misuse of Ashland’s clicnt lists, data 

and resources and the damages that resulted therefrom. Ashland asserts that defendants’ abuscs 

would have gone undiscovered had it not learned that Altair was using Ashland’s Ft’ Ex account 

to scnd documents arid information in its effort to solicit Ashland’s clicnts. 

Ashland further mainlains that in the summer of 2003, prior to their depat-lurL, Joiics and 

Obuchowski prepared and distributed to Ashland’s clients a commentary on investment 

perfonnance for the 2nd quarter of 2003 and their forecast for the 3rd quarter. The comincnlxy 

was on Ashland’s letterhead, and was distributed without the approval of Ashland’s lnvcsiinciii 

Advisory Committee. According to Ashland, Jones and Obuchowski knew that distributing such 

commentary without the committee’s approval was a breach of Ashland’s policies. Aslilaiid 

inaintaiiis that defendants’ actions were designed to increase their visibility lo Ashland’s clicnls 

imiiiediately prior to their resignation, so that they would be more likely to attract those c h i s  

once they joined Altair. 

Ashland argues that, contrary to defendants’ claims, it does not seck to turu a 

confidentiality agreement into a noli-compete agreement. Ashland slates that defciidants arc frcc 
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to compete with Ashland without any limitation as to time or geographic area, and are free to 

solicit insurance companies and investment banks. According to Ashland, however, dcfenduiits 

must not use confidential or proprietary infomation taken from Ashland in their competing 

business. 

Ashland states that it has lost clients and millions of dollars as a result of defendants’ 

wrongful misappropriation and use of its confidential information and resources. It argues that 

Jones’ and Obuohowski’a conduct in takin8 and using the confidential iiihrniation o ‘ bchal r of 

Altair goes beyond breach of their fiduciary duties and breaches thc expi css 1 o r m  ,J: hc 

Confidentiality Agreements, which provide for iiijunctive relief to reshaiii any actual 31- 

th reatelied breach. 

Ashland maintains that defendants’ wrongful conduct damagcd its relalionships with 

longstanding clients and caused irreparable injury to its business. Moreover, Ashland states that 

the relief it seeks docs not aim to put defendmts out of business. Rather, Ashland seeks an ordcr 

directing defendants to return the confidential information and property they stolc and enjoin 

thein from using such confidential information and property to solicit its clients. 

According to Ashland, if the defendants had disseminated iiifonnation about their ncwly 

formed venture through the avenues of “mass mailing” or “cold calling,” Ashland : cld not takc 

action against them. Ashland states that defendants’ wrongful acts involvctl direCtii1 their 

infomation deliberately and specifically to contact persons whom they knew to bc working on 

fixed accouiits, information which they gleaned only from the benefit of working at Ashland. 

Defeiidants’ summary judgment motion is granted in part, to the extent of dismissing thc 

conversion and tortious interfcronce claims, set forth as the fifth and sixth causes of action. 
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respectively. Ashland did not oppose that part of defendants’ motion seeking to dismiss tliosc 

claims. Defendants’ motion is, however, otherwise denied. 

There are issues of fact such that summary judgment is not appropriate at this time, 

Given that there was a confidentiality agreement in place, there is an issue of fact as to wheihcr 

the list of individual contacts should be considered n trade secret. See Ashlund Mg ’, J m i ~ n ,  82 

N.Y.2d 395, 407 (1993) (holding that whether trade secret is secret is gcricrally qutr,l on of fact). 

Furthennoro, there are issues relahtj to Jones’ and Obuchownki’s conduct in coinpiling 

the list of individuals to whoin they sent the promotional materials, as well as heir allcgcdly 

inappropriate use of Ashland’s Fed Ex account, See Leo Silfen, h c .  v Cremi, 29 N.Y.2d 3S7. 

391-92 (1972) (finding that, if there had been “a physical taking or studied copying” of plaintin‘s 

customer list, court might enjoin solicitation as breach of trust, and that, in casc ofathcr 

“wrongful or fraudulent tactics” while in plaintiffs employ, court might award dninagcs for atid 

enjoin similar conduct as unfair competition). 

Thus, because there are inaterial issues of fact, sumnary judgment is dcnicd j to 1hc 

remaining causes of action, sounding in breach of fiduciary duty, breach of the Cmiillentiality 

Agreements, and unfair competition, and seeking both damages and injunctive relief. 

As to the cross motion, Ashland argues that defendants’ motion is barred by collateral 

estoppel, which “precludes a party from relitigating ‘an issue which has previously hccn decidcrf 

against hitn in a proceeding in which he had a fair opportunity to fully litigate the point.”’ 

Kuufman v Eli Lilly and Co., 65 N.Y.2d 449,455 (19&5), quoting Gilberg I) Barhiwi, 53 N.Y.Zd 

285, 291 (1981). Ashland’s argument on this point is unavailing, however, because “it is sctlled 

law that the determination on a preliminary injuiiction lacks preclusive effect.” BFP 24.5 Pcri-X: 
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Co., LLC u GMAC Commerciul Mtge. Cow., 12 A.D.3d 330, 332 (1st Dept. 2004). 

Furthermore, Ashland has not shown that i t  is entitled to the broader preliini lary 

illjunction it  seeks, and the cross motion, therefore, is denied. In the slipulation, th? parties 

agreed to the narrower restnctive terms regarding a list of specific individuals. and thc stipulation 

itself states that, in the event of a commencement of a new action, Ashland could seek anolhcr 

preliminary injunction, on those liarrower grounds the parties had agreed to. Instead, Ashland 

here sacks to reimpose the broader injunction. Given that Ashland has not shown mason why a 

broader injunction is necessary, the defendants continue to comply with the term agrced to in tlic 

stipulation, arid more than a year has now passed since the broader injunction was in placc, 

Ashland is not entitled to the broader injunction. Accordingly, it is 

ORDERED that defendants' motion for summary judgment is granted in part, to tlic 

extent that the fifth and sixth causes of action of the complaint are dismisscd. mid 1 , : motion is 

otherwise denied; and it is further 

ORDERED that plaintiffs cross motion is denied. 

Dale: September 26,2006 
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