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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HQnorable Joan B. Carev 
Justice 

PART 40 D 

CRAIG BROWN, 

Plaintiffs, Index No.: 106230/02 

MOTION SEQ. NO. 

MOTION CAL. NO. 

04 - 06 

-V- 

MARK G. SPEAKER, M.D., LASER AND CORNEAL 
SURGERY ASSOCIATES, P.C., TLC LASER EYE 
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4 

CENTER and WILLIAM TULLO, O.D., 

The following papers, 1 - 89, were read on this motion by defendant TLC Laser Eve Center 
for summarv iudgrnent dismissina the c omplaint insofar as aqserted ageinst it; separate motion bv 
defendant Wllllarn Tullo, Q,D, for summarv Iudn ment dismissing the c omplaint insofar as aqwrted 
anainat him; and $ m a  rate motion bv de fendant MRrk G . Speaker, M.D. for an order strlklnn certain 
boilernlate claims p l s e d  In pbnti f f ‘s supplwnenta I blll of Dartlculars, and directing nlaintlff t o  
amend their bill of par? lculars so RS to set forth mec ifics 43 to claim8 relating to  defendants’ 

fhe LASlK machine a t  issue. 
yiolet ion of FDA rgnulationS, as well as realslations and limits P romulgwted by the man ufacturer of 

MOTIQN $ EQUENCE NUMB ERS 04 
Notice of Motion /Order to Show Cause - Affidavits - Exhibits 
Answering Affidavits - Exhibits 
Answerlng Affidavits - Exhibits 
Replying Affidavits 

1 Papers Numbered 

1-20 
21 -32 
33-40 
41 -43 

MOTION SEQUENCF NUMBER 06 
Notice of Motion /Order t o  Show Cause - Affidavits - Exhibits - 
Memorandum Of Law 44-56 
Answering Affidavits - Exhibits 57-68 
Replying Affidavits 
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MOTION SEQUENCE NUMBERS 06 
Notice of Motion /Order to Show Cause - Affidavits - Exhibits 
Anawering Affidavlts - Exhibits 
Replying Affidavits 

78-89 I 'O-/' 

Cross-Motion: 0 Yes I No 

It is hereby ordered that the aforementioned motions are decided in accordance 
with the accompanying decision and order 

Dated: 04/11/2006 

Check one: 0 FINAL DISPOSITION m NON- FINAL DISPOSITION 

Check if appropriate: 0 DO NOT POST 0 REFERENCE 
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I 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK Part 4 0 D  

CRAIG BTOWN, 
P l a i n t i f f ,  Index No. :  105230/02 

-against- DECISION & ORDER 

F I L E D  MARK G. SPEAKER, M. D. , LASER AND CORNE 
SURGERY ASSOCIATES, P.C., TLC LASER EY 
CENTER and WILLIAM TULLO, O . D . ,  

Af‘R 18 2006 Defendants. 
NEW YORK 

-MY CLERiCS (-JFR< 
JOAN B. CAREY, J.: 

,Introduction 

Motion by defendant TLC Laser Eye Center f o r  summary 

judgment dismissing the complaint i n s o f a r  as asserted a g a i n s t  it; 

separate motion by defendant William Tullo, O.D. f o r  summary 

judgment dismissing the complaint insofar as asserted a g a i n s t  him; 

and separate motion by d e f e n d a n t  Mark G .  Speaker, M.D. f o r  an order 

striking c e r t a i n  boilerplate claims raised in plaintiff’s 1 
supplemental bill of particulars, and directing p l a i n t i f f  to amend !I I 
his b i l l  of  p a r t i c u l a r s  s o  a s  t o  set forth specifics as to claims 

relating to defendants’ violation of FDA regulations, as well as 

regulations and limits promulgated by the manufacturer of the LASIK 

machine at issue. 
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Fact@ & Procedural Posture 

Plaintiff, Craig Brown, visited the TLC Laser Eye Center 

(hereinafter the Center) a number of times beginning in J u n e  of 

1999, expressing an interest in undergoing LASIK surgery to correct 

his visual impairment. On December 15, 1999, defendant William 

Tullo, O.D., an optometrist, examined plaintiff at the Center's 

facility to determine if he was a candidate for this procedure. 

Due to the high degree of nearsightedness that plaintiff exhibited, 

Dr. Tullo recommended that plaintiff consider undergoing an 

alternative procedure. Notwithstanding, Dr. Tullo ultimately 

concluded that plaintiff was a candidate f o r  the LASIK surgery. 

Following the examination by Dr. Tullo, plaintiff was further 

examined by defendant Mark G .  Speaker, M . D . ,  an ophthalmologist to 

whom he was referred by Dr. Tullo. It appears that D r .  Speaker, 

much like Dr. Tullo, recommended that plaintiff consider undergoing 

an alternative procedure. Nevertheless, Dr. Speaker confirmed that 

plaintiff was an acceptable LASIK candidate. 

The surgery at issue was performed by Dr. Speaker on January 

21, 2000, at the Center. It is noted that plaintiff executed an 

informed consent form prior to undergoing the procedure. The 

aforementioned form was also executed by Dr. Speaker, as well as a 

witness. 

Plaintiff alleges that as a result of the LASIK surgery he 

suffered extensive visual problems. Plaintiff commenced the 
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instant action against the defendants to recover damages for 

medical malpractice and lack of informed consent. The plaintiff 

alleges, among o t h e r  things, that the defendants were negligent in ' 
the performance of his LASIK surgery because the procedure was 

contraindicated under the circumstances and that the risks 

associated with the s u r g e r y  were not properly disclosed to him. 

Defendants the Center and William Tullo, O . D .  separately 

move for summary judgment dismissing the complaint insofar as 

asserted against them. Additionally, defendant Mark G. Speaker ,  

M . D .  presently moves f o r  an order striking certain boilerplate 

claims raised in plaintiff' s supplemental bill of particulars, and 

directing plaintiff to amend his bill of particulars so as to set 

forth specifics as to claims relating to defendants' violation of 

FDA r e g u l a t i o n s ,  as well as regulations and limits promulgated by 

the manufacturer of the LASIK machine at issue. 

Analysis 

Willism  tell^, 0. D. 

Dr. Tullo moves for summary judgment dismissing the complaint, 

along with all cross-claims, as asserted against him, arguing that 

dismissal is warranted because the damages being alleged by 

plaintiff all result from Dr. Speaker's performance of LASIK 

surgery. Dr. Tullo contends that the determination that plaintiff 

was an appropriate candidate for LASIK surgery was a medical 
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decision made by plaintiff’s surgeon, Dr. Speaker, and a11 

calculations necessary f o r  the performance of such surgery were 

also made at the sole discretion of Dr. Speaker. Therefore, 

according to Dr. Tullo, he cannot be held liable for the alleged 

negligent performance of plaintiff’s surgical procedure. Dr. Tullo 

further argues that he is entitled to dismissal of plaintiff‘s 

cause of action for lack of informed consent as he did not perform 

the LASIK procedure, and, thus, was not responsible for obtaining 

plaintiff’s informed consent relating to same. 

With respect to Dr. Tullo’s involvement in the performance of 

plaintiff’s surgery, he argues that absent from the record before 

this court is any evidence that he possessed decision making 

authority concerning any aspect of plaintiff’s LASIK procedure. 

Notwithstanding, the record is to the contrary. According to Dr. 

Tullo‘s deposition testimony, the purpose of performing an initial 

screening of patients at the Center prior to being seen by an 

ophthalmologist was “to rule out people who are absolute non- 

candidates. ” Based upon such testimony, this court finds that 

issues of fact exist with respect to whether plaintiff should have 

been advised by Dr. Tullo following his initial screening that he 

was not a suitable candidate for the LASIK procedure. 
‘I 

Based upon the foregoing, Dr. Tullo has failed to make a prima 

facie showing of entitlement to judgment as a matter of law 

dismissing the complaint insofar as asserted against him with 
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respect to those claims concerning the negligent performance of 

plaintiff‘s LASIK Surgery.’ Accordingly, that portion of Dr. 

Tullo‘s motion seeking Bismissal of plaintiff’s claim relating to 

the negligent performance of his LASIK surgery is denied. 

Lastly, with respect  to Dr. Tullo, he is entitled to dismissal 

of plaintiff’s cause of action f o r  lack of informed consent as he 

did not perform plaintiff’s LASIK procedure(= Domaradzki v Glen 

Cove Oh/Gv n ASSOC., 242 AD2d 282 [Zd Dept. 19971; Spjnosa.  V 

Weinstein, 168 AD2d 32 [2d Dept. 19911). 

II, TLC Laaor Eve Capte r 

Defendant Center moves for summary judgment dismissing the 

complaint insofar as asserted against it arguing that it cannot be 

held vicariously liable for the purported medical malpractice 

committed in connection with plaintiff’s treatment at the facility. 

It appears that because Dr. T u l l o ‘ s  motion sought 
dismissal of the complaint as asserted against him on the ground 
that he did not possess any decision making authority concerning 
any aspect of plaintiff‘s LASIK procedure, he did n o t  feel the 
necessity to submit an affidavit of a medical expert setting 
forth that the care that he rendered to plaintiff was in 
accordance with good an accepted standards of medical practice. 
The court notes that even if Dr. Tullo had submitted such an 
affidavit, based upon the affidavit of plaintiff‘s expert 
submitted in opposition to the motion, an issue of fact would 
have been created resulting in the denial of summary judgment. 
Plaintiff’s expert, a licensed optometrist, averred that 
plaintiff departed from accepted standards of optometric care by 
advising plaintiff that he was a candidate for LASIK surgery, as 
well as referring him to an ophthalmologist for the performance 
of the surgery, when he was clearly not a suitable candidate. 

I 
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. 
The Center contends that Dr. Speaker and Dr. Tullo were independent 

contractors of the Center, and, thus, it may not be held 

viEariously liable for their alleged malpractice. 

I n i t i a l l y ,  the Center failed to make a prima f a c i e  showing of 

entitlement to judgment as a matter of law dismissing the complaint 

insofar as asserted against it, as it did not set forth sufficient 

evidence demonstrating that Dr. Speaker and Dr. T u l l o  were 

independent contractors of the Center, as opposed to employees.' 

Since issues of fact exist as to whether Doctors Speaker and Tullo 

are employees or independent contractors, summary judgment is 

improper (see Campanelli v, F1 ushinq Ultrasound Services, 287 AD2d 

428 [2d Dept. 20011; Santiaqo v. Hamilton Archer , 136 AD2d 690 [2d 

Dept. 19881 ) . 

In any event, even if the Center had sufficiently demonstrated 

that Dr. Speaker and Dr. Tullo were, in fact, independent 

contractors, the principle of ostensible agency or agency by 

estoppel has been applied by New York courts to hold a hospital or 

It is noted that annexed to the Center's affirmation in 
reply to the opposition papers submitted by plaintiff and 
defendants Dr. Speaker and Laser and Corneal Surgery Associates, 
P . C .  was a "Medical Director Agreement" executed by Dr. Speaker, 
which s e t s  forth that Dr. Speaker was acting as an independent 
contractor in the performance of that Agreement. However, as 
such evidence seeks to remedy basic deficiencies in the Center's 
prima facie showing rather then address arguments contained in 
plaintiff's opposition papers it will not be considered in the 
determination of the instant motion (= Adler v. S u f f o l k  Countv 
Water Authoritv, 306 AD2d 229 [2d Dept. 20031; Miqdol v. Citv of 
New York, 291 AD2d 201 [ l s t  Dept. 20021). 
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other medical treatment facility liable for the malpractice of a 

medical practitioner providing services at that facility, despite 

that practitioner’s s t a t u s  as in independent contractor, where 

medical treatment was sought by the plaintiff from the facility, as 

opposed to the particular practitioner (see Hill v. St. Clare‘s 
Hospital, 67 NY2d 72 [1986], citing Hannon v. Sieqel-cpoPar Co,, 

167 NY 244 [1901]; Malcom v. Mount Vernon Hospital, 309 AD2d 704 

[lst Dept. 20031; S p l t i s  v ,  $t ate of N P  W YQr k, 172 AD2d 919 [3d 

Dept. 19911; Santiaqo v. Archer, 136 AD2d 690 [Zd Dept. 19881; 

Lanza v,  Parkeast Hospital, 102 AD2d 741 [lst Dept. 19841 ; yduba v. 

Benedictine Hospita. 1, 52 AD2d 450 [3d Dept. 19761). The 

aforementioned agency principle is applicable where the plaintiff 

reasonably believed that the medical practitioner was acting at the 

facility‘s behest (= Malc~m v. Mount VernQn Hospita  1, supra; 

S o l t i s  v. State of New York, supra). 

The evidence submitted in s u p p o r t  of the Center’s motion, 

including the injured plaintiff’s deposition testimony, indicates 

that h e  sought treatment from the Center and not from any 

particular optometrist or ophthalmologist. Moreover, no evidence 

has been submitted that would demonstrate, as a matter of law, that 

plaintiff could not have reasonably believed that Dr. Speaker or 

D r .  Tullo were a c t i n g  at the behest of the Center. Therefore, 

triable issues of fact also exist with respect to whether the 

Center may be vicariously liable on the ground of apparent or 
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ostensible agency f o r  the alleged malpractice of Dr. Speaker  

Dr. Tullo. Based upon the foregoing, the Center's motion 

summary judgment is denied. 

111. Mi$r k G. $pe&er, M . D .  

and 

for 

Dr. Speaker moves for an order striking certa,n boilerp ate 

claims raised in plaintiff's supplemental bill of particulars, and 

directing plaintiff to amend his bill of particulars so as to set 

forth specifics as to claims relating to defendants' violation of 

FDA regulations, as well as regulations and limits promulgated by 

the manufacturer of the LASIK machine at issue. 

It is well settled that "[tlhe purpose of a b i l l  of 

particulars is to amplify the pleadings, limit t h e  proof and 

prevent surprise at the trial" (Twiddv v. Standard Mar. TranSP, 

Servs., 278 AD2d 578 [lst Dept. 19901 ; see  also Garrett v. comm. 

t OSP. Of Greater S V J - ~ C  use, 288 AD2d 928 [4th Dept. 20011; 

Graves v. Coun ty  Q f Albanv, 278 AD2d 578 [3d Dept. 20001; Bouton v. 

Countv of S u f f o l k ,  125 AD2d 620 [2d Dept. 19861). Further, a bill 

of particulars must clearly detail the specific acts of negligence 

attributed to each defendant (m FelQck v. Albanv Med. Ctr. Hosp., 

258 AD22d 772 [3d Dept. 19991; Miccarelli v. Fleiss, 219 AD2d 469 

[lst Dept. 19951). 

~l 

Plaintiff details t h e  specific acts of negligence a t t r i b u t e d  

to Dr. Speaker in his supplemental amended bill of particulars. 
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. *  

However, the supplemental amended b i l l  of particulars also contains 

the following language, which is overbroad and vague: “the 

defendant . . . [was] negligent in t h e  services rendered for and on 

behalf of plaintiff in failing to use reasonable care; . . . in 

departing from accepted standards in the procedures and treatment 

performed; [and] in failing to follow appropriate practice.” 

Plaintiff is directed to amend his bill of particulars within 20 

days of service upon his counsel of a copy of this order with 

notice of entry, eliminating the surplusage set forth above. 

Furthermore, as plaintiff alleges that Dr. Speaker, in the 

performance of his surgery, violated FDA regulations, as well as 

the rules promulgated by the manufacturer of the LASIK machine at 

issue, Dr. Speaker is entitled to the particulars from plaintiff 

regarding those specific rules and regulations (see L i s a  v, Lonq 

Island Rail Rpad, 129 AD2d 566 [2d Dept. 19871; Bradv v. 

BenedictiE Hosp, , 74 AD2d 937 [3d Dept. 19801). Therefore, 

plaintiff is directed to amend his bill of particulars, within 20 

days of service upon his counsel of a copy of this order with 

notice of entry, so as to set forth specifics as to the FDA 

regulations allegedly violated by Dr. Speaker in the performance of 

plaintiff‘s s u r g e r y ,  as well as those regulations and limits 

promulgated by the manufacturer of the LASIK machine at issue. 
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~ h l e  ion  

Based on the foregoing, it is hereby 

ORDERED thaf the motion f o r  summary judgment dismissing the 

complaint insofar as asserted against William Tullo, O.D., is 

granted to the extent that plaintiff's medical malpractice cause of 

action premised upon Dr. Tullo's alleged failure to obtain informed 

consent from plaintiff is dismissed, and the remainder of the 

motion is denied; and it is further, 

ORDERED that the motion for summary judgment dismissing the 

complaint insofar as asserted against TLC Laser Eye Center is 

denied; and it is further, 

ORDERED that defendant Mark G. Speaker, M . D . ' s  motion is 

granted to the extent that plaintiff is directed to amend his bill 

of particulars within 20 days of service upon his counsel of a copy 

of this order with notice of entry (i) eliminating the overbroad 

and vague allegations of negligence as set forth above; and (ii) 

setting forth specifics as to the FDA regulations allegedly 

violated by Dr. Speaker in the performance of plaintiff's surgery, 

as well as those regulations and limits promulgated by t h e  

manufacturer of the LASIK machine at issue; and it is further, 
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L -  8 

ORDERED t h a t  counsel for a l l  parties 

c o u r t  on May 2 6 ,  2006, at 9:30am, at 111 

Part 40D, for a p r e t r i a l  conference .  

a r e  to appear before the 

Centre Street, room 572, 
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