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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Hon. KARLA lvlOSKOWlT2 PART 03 PRESENT: 
Justice 

_l-llrl___l__"~--____Ir--II-I__-IIIc-L-----~~------------------ X 

DORIS BROWNLEY AND JANEE NELSON on behalf of, 
themselves and their minor children and all those who arc 
similarly situated, 

INDEX NO 402724/2005 

Plaintiffs, MOTION DATE 

MOTION SEQ. NO. 002 

MOTION CAL. NO. 

-against- 

ROBERT DO& as Commissioner of the New York State 
Office of Temporary and DisabUty Assistance, 
DENYSE ROBERTS, landlord and 2239 CRESTON 
AVENUE CO. LLC, landlord, 

Defendants. 
---------,-----,,-II----II-------------x 

The Pollowing papers, numbered 1 to were read on this motion tolfor I_ 

Notice of Motion/ Order to Show Cause - Affldavits - Exhibits 

Answering Affldavits - Exhibits 

Replying Affldavits 

Cross-Motion: n Yes No 

Upon the foregoing papers, it is 

ORDERED that this motion is decided in accordance 

Dated: August]J, 2006 

KARLA MOSKOVITZ J. s. c. 

Check one: FINAL DISPOSITION u NON-FINAL DISPOSITION 

Check if appropriate: L? DO NO$ POST REFERENCE ., 
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SUPREME C O m T  OF THE STATE OF NEW YOFX 
COUNTY OF NEW Y O N :  IAS PART 3 

DORIS BROWNLEY AND JANEE NELSON on behalf of, 
themselves and their minor children and all those who are 
similarly situated, 

X --___________------_____________I_______------------------------------------ 

Plaintiffs. lndex No. 402724/2005 

-against- 

d ORDER DECISI + ROBERT DOAR, as Coinmissioner of thc New York State 
Office of Temporary and Disability Assistance, 
DENYSE ROBERTS, landlord and 2239 CRESTON 
AVENUE CO. LLC, landlord, 

I 

/I 
+ 
I.’? kp. > 

“lo, cbo 
2006 

Defendants. 
_I___________---____-------------------------------------------------------- 

KARLA MOSKOWITZ, J.: k\+hC 

hp4k-4 
The court consolidates motions 2 , 3  and 4 for disposition. This actio d@l%.a 

challenge to rent subsidies for indigent families with children within the City of New York?“By 

these motions, Kimberly Safford, Francine Pisciotta and Maria Rivera (collectively “plaintiffs- 

intervenors”) seek to iiitervene in this action and request an injunction to stay their and their 

children’s imminent eviction from homes whcrc they have resided for many ycars. Plaintiffs- 

intervenors are recipients of shelter allowances under Safety Net Assistance (“SNA”) (New York 

Soc Serv Law 9 157-1 65). Plaintiffs-intcrvenors claim that the allowances that they receivc 

undcr SNA are inadequatc to keep them in their horncs. Plaintills also bring this action on behalf 

of all families with children in New York City who receive SNA and who are faccd with eviction 

because of the inadequacy of the allowances undcr that program. 

‘L Id, 

1 have detailed thc history of this litigation many times over in published decisions in this 

case and in the related casc of Jiggetts v. Grinkcr. Therefore, I will repeat only those details as 

are necessary to a full understanding of this decision. 

In 1990, the Court olAppeals held that New York’s Social Services Law 5 350(a)(l) 
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imposed a duty on the State Comnlissioner of Social Services to establish shelter allowances 

bearing a reasonablc relationship to thc cost of housing in New York City. (See Jiggetts v 

Grinker, 75 NY2d 41 1 ,  417). This holding arose in the context of the public assistance progam 

known as Aid for Dependent Children (“ADC”). ADC was the State’s promulgation of the 

Federal Aid to Families with Dependent Children (“AFDC”) program. The Court of Appeals 

thcn remanded the case back to this court for a determination as to whether the shelter 

allowances that the Commissioner had established previously in 1988 wcre adequate undcr the 

statutory standard. (Id.). 

After a three and one half month trial, this court found that thc 1988 shelter allowances 

did not bear a reasonablc relation to the cost of housing in New York City and ordered the 

Commissioner to “develop and subniit to the Secrctary of State for promulgation by March 2, 

1998 or, on application to the court, by a reasonable date thereafter, a proposed schcdule of 

shelter allowances (for [New York City participants in the AFDC Program] and any successor 

program).” The Appellate Division affirmed this decision. (See Jiggetts v Dowling, 261 AD2d 

144 [ 1st Dept 19991). On October 14, 1999, the Court of Appeals dismissed the State’s motion 

for leavc to appeal. (See Jiggetts v Dowling, 94 NY2d 796 [ 19991). 

In 1996, Congress replaced the AFDC program with a five-year time-limited program 

knowii as Temporary Assistance to Needy Families (“TANF”). In 1997, New York State 

replaced the ADC program with the Family Assistance (“FA”) program. (See NY SOC Sew Law 

$8 343-360). This new State-Federal statutory scheme prohibits receipt of funds for more than 

sixty months duiing a recipient’s lifetime, regardless of need. (See 42 U.S.C. 608(a)(7)[A]). 

For families receiving FA who reach the Federal five-year time limit, the New York State 
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Legislature enacted the SNA program. (NY SOC Sew Law tj$ 157-165). When a family 

receiving FA reaches the Fedcral five-year time limit, the family interviews with the requisite 

local agency. If the family wishes to continue receiving assistaiice, that agency transfers that 

family to the SNA program. 

Under Social Services Law Q 157(1), SNA means: 

allowances pursuant to section one hundred thirty-one-a for all 
support, maintenance and need, aiid costs of suitable training in a 
trade to enable a person to becomc sclf-supporting, furnished 
eligible needy persoiis in accordance with applicable provisions of 
law, , , , to persons or their dependents in their abode or habitation 
whenever possible . . . but does not include . . . family assistance or 
medical assistance for needy persons granted under titles ten and 
eleven, respectively, or aid to persons receiving federal 
supplemental security incoine payments and/or additional state 
payments . 

Pursuant to Social Services Law 6 159, “safety net assistance shall be provided in amounts 

deterniined in accordance with [Alrticle [Flive and, where applicable, section one hundred 

seventeen . . .” (NY Soc Sew Law tj 159). Thc amounts are the same for those families who 

rcccive shcltcr payments pursuant to Social Services Law tj 350. 

SNA recipients receive shelter allowances up to specific maximum amounts depending 

on thc local social services district. Plaintiffs challenge these shelter allowances. 

On March 3, 2003, this Court issued a Decision and Order holding that families with 

ininor children are entitled to an adequate shelter allowance after they transition from the FA to 

the SNA program. (See Jiggetts v Dowling, 196 Misc2d 678 [Sup Ct NY Co 20031 [the “March 

3, 2003 Jiggetts decision”]). In that decision, I expressly held that SNA recipients had standing 

to challenge the adequacy of shelter allowances because Social Services Law 5 350(a)(l) applied 
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to SNA recipients. 

Shortly after I issued the March 3, 2003 Jiggetts decision, the Appellate Division, Second 

Department, issued two decisions: McVay v Wing, 303 AD2d 727 (2d Dept 2003) and Shubrick 

v Wing, 303 AD2d 744 (2d Dept 2003). The Appellate Division, Second Department held that 

fj 350(l)(a) docs not apply to families with children in the SNA program: 

Now incligible to receive Family Assistance, [plaintiff] receives Safety Net 
Assistance instead. Under such a circumstance [plaintiff] may not challenge 
thc adcquacy of the housing allowance schedules, or the housing allowaiicc that 
she receives. (See Social Services Law 4159[1][b][i]; Deleo v Kuludjian, 215 
AD2d 520, 521, 626 NYS2d 555; Matter of Gnutam v Perules, 179 AD2d 509, 
510, 579 NYS2d 26; cf. Miitter ofBernstein v Toia, 43 NY2d 437,440,402 
NYS2d 342,373 NE2d 238). 

( M c  Vuy v Wing, 303 AD2d at 727). Schubrick followed Mc Vay. 

On July 2 1, 2005, the Appellate Division, First Department overturned that part of 

the March 3, 2003 Jiggetts decision holding that SNA proposed intervenors in Jiggetts v 

Dowling had standing. The Appellate Division, First Department reasoned that, because 

whether 5 350(l)(a) applies to SNA recipicnts was “beyond the singular dispute already resolved 

by plaintiffs, naniely whether Social Services Law 6 350(1 )(a) obligates thc State . . . to 

determine shelter allowances for AFDC recipients , , , 011 a reasonable basis and whether such 

sliclter allowances are adequate.” (Jiggetts v Dowling, 21 AD3d 178, 181 [ 1 st Dcpt 20051). That 

court suggested the proposed intervcnors who are SNA recipicnts bring a new action should they 

face the possibility of eviction. (Id.). Accordingly, 011 August 9, 2005, the named plaintiff, Doris 

Brownley, and plaintiff Janee Nelson, brought this action by order to show cause and moved for 

injunctive relief similar to movants in this case. ‘The State Defendant cross-moved to dismiss. 

On January 11, 2006, this court granted the motion of plaintiffs Doris Brownley and 
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Janee Nelson for a preliniinary injunction and denied the cross-motion of Robert Doar, as 

Commissioner of the New York State Office of Teniporary and Disability Assistance (the “State 

Defendant”) to dismiss (the “January 2006 Brownley decision”). In the January 2006 Brawnley 

decision, I again reiterated my view that SNA recipients had standing in part because Social 

Services Law 5 159 incorporates the adequacy requirement of tj 350(a)(l) by reference. In 

reaching my conclusion, I expressly noted that the Appellate Division, Second Department in 

McVny and Shzihrick did not have occasion to consider whether Social Services Law 4 159 

incorporatcs the adequacy requirement because the parties in those cases did not make that 

argument. In addition, I also noted that the Appellate Division, First Department left open the 

question of standing for SNA recipients when it suggested that SNA recipients should bring a 

separate law suit. 

This year, in Hedgepeth v. Wing, 29 AD3d 632 (2d Dept 20061, the Appellate Division, 

Second Department squarcly rcjected the view that anyone other than FA recipients had standing 

to challenge the adequacy of shelter allowances: 

Although the language of Social Scrvices Law $ 350(a)(l) does not 
expressly limit the right to an “adequate” shelter allowance only to recipients of 
FA, the nature of the legislation, the history of Social Services Law 5 350( l), the 
amendmcnts to TANF and SNA programs over thc last eight years, the inclusion 
of the “adequacy” mandate in Social Services Law, article 5 ,  title 10, referable to 
TANF, the omission of similar language from Social Services Law, article 5 ,  title 
3, referable to SNA, and the headings in those titles, all underscore the 
Legislature’s intention that only FA recipients have standing in this regard. 

As much as this court disagrees with the conclusion of the Appellate Division, Second 

Dcpartmeiit, without a decision on point from the Appellate Division, First Department, this 

court is constrained to follow the holding in Hedgcpeth v. Wing, 29 AD3d 632 (2d Dept 2006). It 
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follows that: (1) these families may not intervene themselves, (2) they may not join their 

landlords as dcfmdants and (3) the original plaintiffs do not have standing. 

Accordingly, it is 

ORDERED THAT the court denies the motions of Kimberly Safford, Francine Pisciotta 

and Maria Rivera to intervene and for a preliminary injunction and it is further 

ORDERED THAT all TROs are continued for 72 hours from service of a copy of this 

Order with Notice ofEntry. 

ORDERED THAT the court grants the oral application of the State Defendant to dismiss. 

The clerk is directed to enter judgment dismissing this action accordingly. 

Dated: August f i 6  

ENTER: 

J.S.C/ 
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