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SUPREME COURT OF THE STATE OF NEW YOTiK 
COUNTY OF NEW Y O K  -- PATi‘f 5 7 

PRESENT: Hon. Marcy S.  Friedman, JSC 

X 

VETilNA HTXON, 
Index No.: 120547/01 

DEClSION/ORDER 
Plrrilz t fJ 

- against - 

CONGREGATION BEIT YAAKOV, et al., 

Dejkri ~krn ts. 

x 

In this propcity damage action, plaintiff Vcrina Hixon moves for “leave to renew and 

reargue an ordcr of this court daled April 28, 2005 precluding [her] from testifying and oflcring 

evidence in her direct c;1sc.” Defeiidaiits Charles Mallea and MSM Architects PC (collectively 

“Mallca”) cross-move lor sanctions. Defendant M R C  I1 Contracting, Inc. (“MRC”) cross-moves, 

pursuant to CPLR 32 16, to dismiss the complaint, based on the preclusion order. Defendants 

Roberl Silrnan Associates, P.C. and The Office of ‘IIieiTy Despont (collcctively “Silman”), aiid 

defendant Congrcgatiori Beit Yaakov Ltd. (“Congregation”) cach cross-niove, pitrsitaiit to CPLR 

32 16, to dismiss the complaint aiid any ci2oss-claims, based on the prcclusion order.’ Defemlaiit 

Barney Skanska also cross-iiiovcs for disinissal on h i s  ground and on the merits. 

It is undisputed that, prior to this court’s issuance oL a conditional preclusion order, 

plaiiitifr Hixon violaled three discovcry orders by failing to appear for a deposition. More 

particularly, by preliiiiiii.ar’y conrerelice order dated January 8, 2004, plaintiff, and the plaintifls in 

‘A separatc bi-anch of  Congregation’s motion for discovery from a co-defendant was withdrawn 
pi-ior to submission of the motion. 
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scveral related actions, were rcquired to complete their depositions by August 1,  2004. A 

coimpliancc conrerence ordcr, dated July 29, 2004, extended the plaintiffs’ time uiitil September 

20, 2004 lo appear lor their depositions. It is further undisputed that while the other plaintiffs 

cotiimeiiced their dcpositioiis, plaintiff Hixoii hiled to do so. A compliaiice conference ordcr, 

datcd October 28, 2004, granted a final extension for completion of all of the plaintiffs’ 

depositions until November 22, 2004. Hixon again was not produced. At a conipliancc 

coiilereiice on March 10, 2005, the court issued a conditional preclusioii order which provided: 

“[Plaintiffl Hixon will be deposed by 4/11/05 or be precluded from testifying as to daniages.” 

l’he April 28, 2005 order, which is the subject of this motion, was iiot itselrthe preclusion 

ordcr but was inade on llie rccord after hearing of a n  application by plaintiKto vacate the March 

10, 2005 order. The court held that the March 10 conditional preclusion order was self- 

effectuating, and that plaintiff “wholly failcd to denioiistrate good causc for relief” from that 

order. (Transcript or  April 28, 2005 order [“TI-.”] at 15.) 

Plaintiff does iiot argue on the instant iiiotioii that the court errcd in issuiiig the March 10 

conditional preclusion ordcr. Nor does plaintiff disputc that the order was selr-elfectualing upoii 

plainliff s failurc to submit to a deposition by Apiil 11, the date specified in the order. Rather, 

plaintiff claims that hcr failure to comply with thc March 10 order should have been excused and 

that the April 28 order, denying plaintiffs application to vacale the order of preclusion, should be 

sct asidc. Plaintiff‘s inolion will accordingly be deemed a motion to renew and r-carguc tlic 

application to vacate thal was determined by the April 2 s  order. Leave to rericw and reargue is 

granted in the intcrcsts oljustice. (See Tishman Consti-. Corn. v City of New York, 280 AD2d 

374, 376-377 [lst Dept 20011.) 

Page -2- 

[* 3 ]



It is well settlcd that a p i t y  will not be relicvcd of fiiilure to comply with a conditional 

order of prcclusion “in the absence of a reasonable cxciise for the failure to comply and ail 

affidavit ofmerit.” (Te-icda v 750 Gerard Props. Corp., 272 AD2d 124 [l.“ Dcpt 20001. 

Sevcii Acre Wood St. Assocs. v Petniccelli Eiiq’q, 3 AD3d 396 [ I ”  Dcpt 20041; Bail-iqa v Sapo, 

250 AD2d 795 [2d Dept 19981.) 

Even i l lhe  'hew cvideiice” that is prolki-ed 011 this motion is considercd, plaintif[ fails to 

deiiioiistrate g-ounds for relief from the March 10 order. Plaintiff does iiot deny that she was not 

produced for a deposition by tlic April 11 deadlinc set in that order, but clainis that she was 

unable to appear bccause she undenvcnt foot surgery in  Switzerland oii April 8. At tlic liearing 

of plaintiff’s Api-il 28 application to vacate thc preclusion ordcr, plaintill‘prod~iced aii 

unnotarjzed iiiedical rcport, dalecl April 21, 2005 (Ex. C to plaintiffs motion), sta.liIig that 

plaintiff was an iiipatienl at a Swiss clinic from April 8 to April 9 for excision and rccoiistructioii 

o l a  “deIormed, necrotic Metatarsalkopf 1.1 lelt loo1 with a free lragiient.” This court held on the 

record on that date that this document was not competcnt cvideiice because il was not notarized, 

aiid that, even if it wcrc competent, it would be insufficient to dciiioiistrate an excuse for 

plaintifi’s failure to appear for the deposition bccause “[tlhere is no showing that this was 

surgery that was required lo be schcduled before thc April 11 depositioii date, nor is there any 

showiiig that Ms. Hixoii could iiot have traveled to the Unitcd States for a depositioii prior to the 

surgery.” (Tr. at 15.) Noting that the court would not interfere with a iiccd for medical 

treatment, thc court concluded, bascd on the s.ubiiiittcd documents, that ‘ithere is 110 sliowiiig at 

all that. this deposition could not have been conducted without interfering with Ms. Hixon’s 

health needs.” (la. at 16.) 
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01-d el 

Significantly, although the court expressly identified tlic deficiencies in plaintiffs proof 

ier cxcuse [or iiot submitting lo a deposition by tlie date set in the conditional preclusion 

the additional evidencc that plaintiff submits on the instant motion continues lo fail to 

make any showing that tlierc were any medically necessary reasons for her to undergo the surgcry 

on the April 8 date. The medical report that plaintiff now provides (Ex. C to P.’s Motion) is also 

unnotarized. In any event, the rcport does not so inuch as assert that tlic surgery was requircd to 

bc scheduled before the April 1 1  deposition date. Nor docs it state the date on which plaititif1 

became unable lo travel. Plaintilf Hixon’s affidavit adds no support for her claim that she was 

unable to appcar lor a deposition by April 1 I ,  and notably onits any claim that the siirgery was 

iiccded on an eniergciicy basis, or even that shc felt too ill to travcl so that she could appear for a 

cleposiiion prior to tlic surgery. 

The court does not lightly reject tlie surgery as a basis for relief from the prcclusion order. 

It docs so under the unique circuinstaiices of lhis action in which plaintift-s coiitiiiucd Iailure to 

inake any showing that the tiiniiig of the surgery was not elective, couplcd with her wholly 

unexplained violation of three prior discovery orders, demonstrate that licr non-compliance with 

tlic March 10 conditional preclusion order was willful. 

In addition, plaintifldoes iiot make any showing of the merit of hcr claim. The absence 

of any evidentiary detail as to tlie merits is ofparticular concern, givcii that plaintiff has brought 

a scparate action in which slic alleges that the samc property was damaged during an overlapping 

time period by a caiisc othcr than lhal at issue i n  the instant action. 

Contrary to plaintiffs contention, shc is not entitled to rclicf froiii tlie preclusion order 

based on the mere ficts that she sought only a short cxtension of the deposition date set in tlic 
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preclusion order, and that defendants would not have been prejudiccd by this short delay. This 

contention ignores that plaintiffs burdcn is to demonstratc both a reasonable excuse for her iioii- 

compliance with the preclusion ordcr aiicl the merit of her claim. Moreover, evcii a short 

extension of tlic April 11 date would not have been & niiiiimis under these circunistariccs in 

which plaintiff had already delayed her deposition for over eight months. The court is 

unpersuaded that it has misapprelicndcd applicable law, and adheres to its April 28 order denying 

1-elief from the prcclusion order. 

Tlic cross-motions of defendants MRC, Silman, and Congrcgation to disiiiiss based 011 

the preclusion ordcr must, however, be denied. The preclusion order prevents plaintiff Hixoii 

from tcstiCyiiig as to damages. Thc couit cannot say on this rccord that she will be unable to 

present otlicr competent proof of damages. (Compare Barriwt v Salio, 250 AD2d 795, supra 

[suiniiiary judgment dismissing complaint proper where precliision order prohibited plaintiffs 

from offcring any evidence at trial as to daivages].) The cross-motion of Mallca for sanctions is 

also without merit. 

‘l’he cross-motion of Balmy Skanska seeks dismissal of the cornplaint in part on lhe 

ground that it was not present at the work site until seven months after the premises was 

allegedly damaged. Plaintiff submits no opposition to defendant’s prima facie showing to that 

effecl. This motion will accordingly be granted. 

It is accordingly hereby ORDERED that plaintiffs motion is grantcd to thc following 

extcnt: Leave to renew and rearguc is granted and, upon rencwal and reargument, the court 

adheres to its April 28, 2005 dccision and order; and it is fLirthcr 

ORDERED that the cross-motions of defendants Mallea, MRC, Silmaii, and 
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Congregation are denied; aiid it is fiirther 

ORDERED that thc cross-motion of dcfendant Barney Skanska is granted tu the extent of 

dismissing thc coriiplaint and all cross-claims against it; and the Clerk shall enter judgment 

accordingly; and it is furtlicr 

ORDERED that the claims against the remaining deleendants are severed and shall 

coli t i iiuc. 

This constitutes the dccisioii and order of tlic court. 

Datcd: Ncw Yoi-k, New Yorlc 
.Ianuary 18, 2006 
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- 
R ~ M A N ,  S.C. 
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