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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: CIVIL TERM: PART 52 

X 
In the Matter of tlic Application of 
BARBARA MEEHRN, 

--______________________________________---_---------~---------_- 

Petitioner, 

For a Judgment under Article 78 of the 
Civil Practice Law and R~ilcs, 

- against - 

hidex Number 1 Oh4 1 2/2005 
Subniission Date Aur. 2,2006 
Mot. Scq. No. - 002 
Mot. Cal. No. - 9 

DECISION, ORDER AND 
JUDGMENT 

RAYMOND KET.LY, as the Police Conmissioner 
oltlie City of New York, and as Chairman of thc 
Board of Tnistces ofthe Policc Pcnsion Fund, Article 
11, THE BOARD OF TRUSTEES of the Policc 
Pcnsion Fund, Article 11, NEW YOFK CITY POLICE 
DEPARTMENT and THE CITY OF NEW Y O N ,  

Rcspoiid ents. 
---________________I__I_________________----_-------------------- 

.... 
-. . -- -.-._ 

For tlic licspondents: 
Michacl A .  Catdozo, Esq. 
Corporation Counsel, City o f  Ncw York 
By: h y  Douglus Dcun, Esq. 
100 Church Strcct, Rm. 5-143 
New Yoi-k NY 10007 

Por the Petitioner: 
Jcffrcy L. Goldberg, P . C  
By: Jeffrey L. Goltlbcrg, Esq. 
Chester P. I~~kaszcwski,  Esq. 
2001 Marcus Ave. 
I,akc Success N Y  I I042 
(5 I O )  775-9400 (712) 768-1 197 

Papers considered in I-cvicw ofthis pctition 10 annul: 

Pupers N 11 inbered 
Notice ofl’elition and Aftidwits Anncxed ........ 1 

Vcrificd Answer ................................................. 4 
Pctitioncr’s Memos of Law ................................ 2 

Respondent’s Meino of I,uw .............................. 5 
. . . . .  .... 

PAUL GEORGE FEINMAN, J.: 

111 this Articlc 78 proceeding, pctitioner seeks to annul and reverse the determination denying 

Iicr accident disability rctireineiit benefits, pursuant to CPLR 7803 (3). For the reasons which 

follow, the petition is denied and the procccdjng is dismissed. 

Fuctaial arid Procedimil Birckgrouncl 
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Petitioner was appointed lo the New York City Police Department as a unifonnec-l office on 

.luly 5 ,  1989 and sewed uiitil her retirement for ordinary disability (Ver. Pet. 11 4). She seeks a 

judgment reviewing an annulling the action by respondents who denied an accident disability 

retirciiicnt allowance (“ADR”) pursuant to New York City Adniiiiistrative Code 5 13-252, and a 

dcclaratioii that such action was arbitrary, capncious, unreasoiiable, and unlawful, arid directing that 

respondents retire petitioner with an ADR allowance rctroactive to the date of her retirement or, in 

the alternative, for a reinand of the mattcr to respondents for further considcration, 

Over the course ofycars as a police officer, shc sustained several injuries including scvcral 

to her lefl and right hands and digits, and to her neck and back, for which she generally received 

mcdical care (Ver. Pet. 11 6 ) .  I n  total, she suffered 14 line ofduty injuries (Ver. Ans. Ex. 1). One of 

the inore severe injurics occurred on May 31, 1995 when the KMP vehiclc in which she was a 

passenger was struck twice and she suffered soft tissue injury to her neck and back, for which she 

was treated and issued a neck brace (see Ver. Pet. Ex. N [accident reporl and medical recordJ). The 

inosl recent line of duty injury occirired in April 1999. However, she has sought tl-catrncnt over the 

past several years for a set of symptoms which cveii respondents agrce have become disabling. ‘Hie 

diagnosis ofhcr condition, as seen in the medical records submitted by both parties, has changed 

over ti me as her doclors’ undcrstanding of her conditio11 changed. 

Between Noverribcr 19, 1997 a i d  June 7, 1999, petitioner visited a chiropractor 14 limes, 

first with complaints of pain in her neck, hcad, and left a m ,  and later, of pain in the right side of her 

neck and down licr right back and iim (Vcr. Pct, Ex. D). X-rays of her ceivical spine conducted on 

Dccciiibcr 11, 2000 in connection with tl-catment of “chronic iicck and back pain” showed 

“essentially normal” bonc density and quality, but a “1 OOY” lossheduction of the normal cci-vical 

*Formerly calendared as Motion Sequence 001.2 
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lordotic curvature suggcstiiig the presence of niyospasm of the paravertebral musculature,” and 

“rcvcrsal of the normal cervical curvature at the level of C2-C3 ,” forward skull displacement, disc 

wcdgiiig at C,3-C4 and C4-C5, aiid rnultiplc phase 1 subluxations (Ver. Pet. Ex. G). 

On January 25, 2001, petitioner began a coursc oftreatment for bilatcral carpal tuiuiel 

syndrome, at wliicli tiiiie she was advised by her treating physician to go on limited duty (Ver. Pet. 

Ex. H). The periodic “Trcating Physicians Summary Reports,” coiiipleted by the police surgeon 

betwccn February 20, 2001 and October 4, 2002, show that ovcr the months, the surgeon’s diagnosis 

evolvcd from bilateral carpel tunnel syndrome, to compressivc neuropathy, cervical radiculopatliy, 

and myofascial pain, herniatcd cervical disk, to Rcflex Sympathetic Dystrophy (Ver. Pet. Ex. I). For 

a period of time, she wore a brace 011 her right hand and stated that shc was unable even lo hold a 

cup ofcorree (see, e.g., Vcr. Ans. Ex. 8, report of5/10/01; Ex. 9, rcports oP7/9/01 - S/20/01). Thc 

surzcoii initially belicvcd petitioner could rctuni to limited duty, Le., desk work, but that thc 

prognosis for a rctuni to full  duty was guarded; ovcr the iiioiiths of trcatnicnt, the prognosis for a 

retuni lo full duty dimmed, and a return t.o limited duty would be restrictcd to no lifting, canylng, or 

using thc telephone without a headset. By Octobcr 4, 2002, the surgcon wrote that petitioner was 

unable to fuiiction without pain and recommended against lier working evcn limited duty as she 

could riot use her left artii, could not engage in physical activity, was hypcrscnsitive, extremely 

weak, and had poor mobility i n  her left liaiid. 

Shc was seen by an orthopcdist, Verghese George, M.D., in November 2001, who wrote lhat 

she complained of “tingling, nuiiibncss, aiid weakness in both her hands.” (Vcr. Pet. Ex. K). Dr. 

Ccorge, whose specialty is in hand surgery, found. no obvious deIormities in hcr fingers or hands, 

that her fingers fully extendcd aiid flexed, as did the thumbs, with no wasting of any niuscles, aiid 
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nornial tendon gliding. There was a positive Tinel Sign and Phalen’s Test, and a negative 

Finkelslein’s Test, with sensitivity bilaterally over thc ulnar nerve and cubital tunnel. She also had a 

“definite lump in the trapwial rcgioii on the left side,” and cvidcnccd discomfort moving her neck, 

“more so on the left sidc.” Dr. George diagnosed petitioncr with “[c]ompressive neuropathy, upper 

extremity with possible cervical radiculopathy” (Vcr. Pet, Ex. K). 

An MRJ o l  the cervical spine in Deceiiibcr 2001 revealed “straightening cervical lordosis” 

and “prominent an~iulus, C4-5 and C6-7” (Ver. Pel. Ex. L). A neurosurgcon cvaluatcd hcr in March 

2002 and found that she did iiol require neurosurgical iiitcrventioii and should have physical therapy 

(Ver. Pet. Ex. P). She undertook two courses olphysical therapy consisting of 12 sessions, from 

May tllroiigh early Septcnibcr 2002 (Ver. Pet. Ex. R). 

On thrcc scparate occasions in 2001 and 2002, the last on April 17, 2002, shc was deeincd 

“medically unable to attempt firearms qualifications” by the Cornmanding Officcr of tlic NYPD 

Mcdical nivisioii (Ver. Pet. Ex. .I, emphasis in original). 

Petitioner applied for Accident Disability Retirement (ADR) on April 24, 2002, on thc basis 

of sevcrc iicck pain due to cervical derangenicnt causcd by “rmiiieroiis LOD” injuries, and 

specifically based on thc May 3 1, 1995 M I - ’  vehicle accident; the Police Commissioner submitled 

ai1 application 011 her behalf for Ordiiiary Disability Relirernent (ODR) (Ver. Pet. 7 22; Ver. Rns. 

Ex. 13).‘ 

In May 2002, shc was evaluated by Dr. Anthony R. Grasso who noted her cervical and 

lunibar pain and radiculopathy, and rccommended continuing lier on “light duty status,” and that she 

On .lune 4, 2002, her three firearms were takcn from her for safeguarding “by direction I 

of the Medical Division due lo the Officers [sic] Disability.” (Ver. Pet. Ex. S). 
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might be a candidate for epidural and/or Pacet joint injections (Ver. Pet. Ex. Q). On July 5, 2002, 

slie underwent another MRI of tlic ccivical spine. The doctor’s report interpreting the MRI found 

“mild disc bulges” at C4-5 and C5-6, and a herniation at C6-7, and no evidence of spinal cord 

compression or central spjiial canal stenosis or Ibraminal stenosis (Vel-. Pet. Ex. U). 

Petitioner was evaluated by an oitliopedist, Dr. David Weissberg, on July 13, 2002, who 

noted that she had been told that she had carpal tuiiiiel syndrome and that surgery had been 

rccoiiiiiiended, aiid that she had also bccn told she primarily had a “neck problcm” with hciiiiations 

and loss olcervical lordosis (Ver. Pet. Ex. V). She iiifonned him that about thrce wccks carlicr slic 

had incrcasjng pain on the left side of her neck His cxaiiiinatioii found positive Tinel’s signs 

bilaterally aiid positive Phalen’s signs bilatcrally. His impression was chronic cervical radiculitis 

“with possible double crush phcnonienon and carpel tuiuiel syndrome as well as low back 

syndro 111 c. ” 

On July 3 1, 2002, Dr. Weissbcrg signed a disability certificate for the period of July 12 to 

August 12, 2002, advising 1icr oiily to do light duly work to aide in rccovcry (Vcr. Pet. Ex. W). A 

second certificate was signed oii August 15, 2002, indicating that slie was to continue on limited 

duty “until further noticc” (Vcr. Pet. Ex. X). 

On September 4,2002, her physical therapist wrote o r  his concern “regarding the increase in 

symptoms in [petitioncr’s] lei? aim,” noted that the symptoms she exhibited were siniilar to thosc of 

Reflex Sympathelic Dystrophy, and rccoiiiiiiended that she schedule a consultation with a pain 

management specialist in combination with physical therapy (Ver. Pet. Ex. Y ) .  

Pctitioiier was retuimed lo Full Duty on September 5 ,  2002, but put on restricted dilly as of 

September 9, 2002 (Ver. Pet. 7 32; Exs. Z, AA 11 3) .  
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On November 12, 2002, thc Medical Board Police Pension Fund, Articlc 11 issucd its first 

denial of petitioncr’s applicatioii following its examination of petitioner (Vcr. Pct. Ex. AA). Thc 

report notcd hcr history and thc nature of her complaints, stated that its review of cervical spine x- 

rays, “which have shown disc bulges at C4-C5, C5-C6, and C6-C7,” showed “adequatc 

subarachnoid spacing” with “110 evidence of cord compression, displacement,” or “any cvideiice of 

root comprcssion.” (Ver. Pet. Ex. AA 11 5 ) ,  and iioted Ilia1 she was no1 on any medication at thc 

prcscnt time except for an occasional Vicodin. It stated that her examination showcd a lirnitcd 

range of motion but no cvidence of spasm or pain upon palpation. The left hand “was held in a 

stilted fashion with the fingers spread apart and the inability to bend.” Dorsiflexion of the lcft wrist 

was 4/5. Hcr left hand showed “no discoloration nor. . any atrophy or trophic changes of the skin 

and nails.. . . Passive flexion of tlic fingers caused pain.” The circumlerences of both her arnis and 

foremiis were equal and symmetrical (Ver. Pet. Ex. AA 7 7). Based on the examination, thc doctors 

concluded that petitioner had fkiled to denionstrate an orthopedic disability prccluding her fro111 

performing full duty. 

Petitioner remaincd on restricted duty, irnder the medical supcrvisiori or  Dr. Weissberg who 

continued to treat her for cervical radiculopathy and liSD (Ver. Pet. Ex. CC, EE). 

On Scptcnibcr 2, 2003, petitioner appearcd bcfore the Medical Board for a second timc, 

having submittcd additional medical records for visits made after thc initial denial. Thus, the 

Medical Board was able to considcr- a CT-scan of lier ccrvical spine taken in December 2002, which 

showed C5-C6 disc bulge arid C6-C7 central arid right sided disc herniation (Ver. Pet. Ex. BB). Tt 

was also able to evaluatc a March 14, 2003 report writtcn by Dr, Weissberg which, in addition to 

detailing lier treatment liistory and stating that her symptoms were increasing at that time, disputed 
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certain statcmeiits made by thc Noveiiiber 12, 2002 Mcdical Board report (Ver. Pct. Ex. DD). 

Among other statements, Dr. Wcissberg explained that the reason petitioncr was not taking any 

medication was due to having had complications including gastrointestinal discomlort, blurred 

vision, and dizziness associated with some medications. Concerning the finding of no spasm, he 

wrote, “I personally must rcfutc this due to the fact that each time I palpated this woman’s neck over 

multiple exams over multiple time periods, she had consistent spasnis on palpation to the 

paracervical and trapezial niusclcs.” (Ver. Pet. Ex. DD, 17. 5 ) .  He further noted that although the 

Medical Board cxamiiier found no discoloration of her hand or atrophy, “thesc findings are general 

hidings which can come and go in patients with this disorder, and were seen on niultiplc occasions 

while I exaniincd this patient.” (Ver. Pct. Ex. DD, p. 5) .  Tlic Mcdical Board also evaluatcd tlic 

report by Dr. Charles Argoff, the Dircctor of the Cohn Pain Manageineiil Center who saw petitioner 

011 June 4, 2003 (Vcr. Pet. Ex. FF). Dr. Argoff recommended nicdication and the tise of an 

intravenous ncrve block. 

On Scptcniber 2, 2003, the Mcdical Board again dcriied petitioner’s application lor AnR and 

the Cornmissioner’s application for ODR (Ver. Pct. Ex. GG). It noted that the December 16, 2002 

CT scan ofher neck showed a “small” C K 7  disc herniation. it noted that petitioner had refused 

cpidural steroids and the nerve block (Ver. Pet. Ex. GG 11 4, 5) .  It noted that she statcd slic was 

rccling “somewhat worse,” aiid was taking Vicodiii occasionally two times a day, more often during 

the week, and was taking up to six Advil a day, avcraging about twcnty a week (Ver. Pet. Ex. GG. 11 

7). Examination showed “sonic spasm aiid tenderness of the left trapeziLis muscle” but no evidence 

of pathological reflexes or long track signs, and inotor tests were 5/5 (Ver. Pet. Ex. GG 11 10). It 

was notcd that in her left uppcr cxtreniity, the pinch, opposition, and grasp, va.ried between 315 and 
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4/5, with no evidence of givc way. Measurcment olboth amis and foreaims was equal. There was 

diminished sensation to light touch lrom approxiniately C4- to the T-2 dermatome (Vcr. Pet. Ex. 

GG 11 10). The exainincrs concluded that there was no evidence of orthopedic disability which 

, 8 

would preclude petitioner from pcrfclriiiing her iiornial dutics and recommended a rcaffinnation of 

its prcvious decision (Vel-. Pet. Ex. GG 7 11). 

Pctitioiier remained under thc care of Dr. Weissberg who continued to direct that she bc 

restricted to liiiiitcd duty due to RSD and cervical radiculopathy (Ver. Pet. Exs. .IJ, KK, LL). 

On September 16, 2003, Dr. Weissbcrg updated his March 14, 2003 iiicdical summaiy concerning 

his treatment (Ver. Pct. Ex. 11, p. 1). He noted tcndenless 011 palpation to the paracervical and 

trapezial inusclcs, weakncss in the left uppcr extremity with a marked decreasc in grip strength in 

the left vcrsus tlic right, aiid a milch cooler lcft upper extremity than right, consistcnt with RSD. I n  

Dr. Weissberg’s opinion, “she is totally aiid permanently disabled” aiid “putting this patient back to 

work in a lull capacity as a police officer woiild bc a cause for malpractice for the physician 

authorizing this return to duty” (Ver. Pct. Ex. 11, p. 2).2 

Petitioner also soiight trcatrnent from orthopedic surgeons, Drs. Goldman and Miller, and a 

Police Departrneiit ncurologist, Dr. Tsirilakis, who on March 18, 2004 diagnosed 11er with complex 

rcgional pain syndroiiie (CRSD), and indicated that she should be oii restricted duty and needed 

chronic pain nianagerncnt (Ver. Pet. Ex. 0). 

On May 18, 2004, the Medical Board reexamixicd petitioner based on the subseqiient 

medical evidence (Ver. Pet. Ex. MM). It noted that the examination report of Drs. Goldnian and 

‘Hc also noted that petitioner stated that the reason she did not pursue the nerve blocks 
was bccause thc Police Department was unwilling to pay for hospitalization (Ver. Pet. Ex. 11, p. 
1 ). 
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Miller from April 14, 2004 iiidicated thal the officcr had a poor prognosis based 011 their findings 

that the lefl upper extreniity was significantly more cold than the right, was clammy, mottled and 

liad trophic changes of the skin, as wcll as increased sweatiness, and tliat tlic Police Departinent’s 

neurologist diagnosed complex regional pain syndrome (Vcr. Pet. Ex. MM ‘T[y 5 ,  6). The Medical 

Board’s cxaniination olpetitioiier found a full rangc of motion of the cervical spine, but that her left 

hand was slightly more mottled thaii tlic right, and colder than the right, that it liad soiiic tciidcriicss 

and somewhat less flexion arid cxtension when comparcd to the right, and that light touch was 

irritating, as well as heavy grasp (:Vcr. Pet. Ex. MM ‘T[ 8). Bascd on the documentary and clinical 

cvidence, tlie Board concludcd that petitioner is disahlcd by Reflex Sympathetic Dystrophy of tlic 

Leit Hand, but that the disability is not tlie result orlier cervical spine injury, “espccially iii a i m k  

which has riot undergone surgciy.” (Ver. Pet. Ex. MM 11 9). The Board noted that a111i0ugh she had 

claimed two injuries to her left hand, her application for disability benefits was based on a neck 

injury. It thereforc recom~iieiideci approval of Ordinary Disability Kelirement and disapproval of 

Accident Disability Retireinelit (Ver. Pet. Ex. M M  11 9). 

On August 9, 2004, petitioner’s attorncy contaclecl the executive dircctor of the Police 

Peiisioii Fund, seeking a remand of the proceeding to tlie Medical Board with the instruction that it 

consult with an independent specialist to determine if a causal linkage could reasonably be assumed 

betwccii her accidental injurics and her subsequent diagnosis of RSD (Vel-. Pet. Ex. 00). This was 

hascd on the understanding of Dr. Wcissberg, who wrote on August 5 ,  2004, that it was “sheer 

lunacy” to believe that petitioner’s line of duty neck injuries had nothing to do with tlic development 

orreflex sympathetic dystrophy (Ver. Pet. Ex. NN p.  2). “It is wcll known that an injury to any 

nerve can bring on reflcx sympathetic dystrophy and in this particular patient, she had injuries to 
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multiple nerves at the region of her cervical spine, which again in my opinion with a reasonable 

degree of medical certainty, was the causal factor in bringing on her rcflcx sympathetic dystrophy.” 

(Ver. Pet. Ex. NN p. 2). In addition, Dr. Weissberg stated that in his “20 years ororthopedic 

practice, I have never seen reflcx sympathetic dystrophy spontaneously occur.” (Ver. Pet. Ex, N N  p. 

2). He also questioned the Board’s implied statement that if only her neck had undergone surgcry, 

the reflex synipathctic dystrophy would liavc bccii niorc likcly to arisc, and asked what was the 

difi‘erence between a ncrvc iii~jury arising from surgery versus a nerve injuiy arising Prom a trauinatic 

event (Ver. Pet. Ex. NN p.3 ). 

The matter was remanded to the Medical Board altliougli not, it appears, for consultation 

with an indcpcndent specialist (Ver. Pet. Ex. PP). On October 4, 2004, the Board issued another 

recommendation, iiotiiig that pctitioner sustained six injuries involving her neck and was last 011 

regular duty in Jaiiuary 2000. It stated that she said her RSD “started approximately 1 % years ago.” 

(Vel-. Pet. Ex. PP 7 4). Jt also stated that according to her doctors and physical thcrapist, she has had 

RSD “since approximately 1 ?4 - 2 !4 years ago” and that shc could not usc hcr left hand for any 

activities (Vel-. Pet. Ex. PP 7 5) .  Examiliation found a “very limited rangc of motion” in her neck 

(Ver. Pet. Ex. PP ’I[ 6). She could not make a left fist and her left hand had mild swelliiig and mild 

i~iottling (Ver. Pct. Ex. PP 7 6). Tlic Board coiicludcd that because the last injury to her neck was 

on April 23, 1998, and that thc RSD symptoms took four ycars to manifcst thcnisclves, it “seem[s] 

unreasonable that the RSD, which in a lour year time she had no symptoms, was due to any o€hcr 

cervical spine injuries.” (Ver. Pet. Ex. PP 11 8). Accordingly, i t  reaffirnied its approval of Ordinary 

Disability Benefits and disapproval of Accidental Disability Benefits. Thereafter, on January 12, 

2005, the Board of Trustees reviewed petitioner’s application and concurTed with the 
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recommendation of the Medical Board and approved the Police Coinniissioner’s application of 

ODR benefits and disapproved petitioner’s application of ADR benefits (Ver. Pet. 7 50). 

Petitioner timely commenced this suininary proceeding on May 10, 2005, pursuant to CPLR 

Article 78. She argues that the action ofthe Board of Tnistccs in denying the application is 

arbitrary, capricious, unrcasonablc, unlawful, and contraly to law (Ver. Pet. 7 52). Prior io  

cominenccnicnt of this procccding, she also submitted a iiew application lor ADR benefits, claiming 

disability caused by a total of eight liiie of duty accidciits (Vcr. Ans. Ex. 30). The Medical Board 

initially Iicard hcr application or1 July 5 ,  2005, but adjourned the hearing so that she could add 

inforniation concerning a ninth injury, which occurred on April 6, 1999 to hcr lcft wrist (Ver. hns. 

Ex. 33 11 4). On that date, her. left wrist and hand were injured when a prisoner puiiclicd and kicked 

hcr; she was taken to the hospital where her wrist was examined and x-rayed, and she received a 

diagnosis of a sprained left wrist and was released with instructions lor taking care of i t  (Ver. Ansa 

Ex, 3-5). Shc rcportcd sick from April 7 to April 11, 1999 (Ver. A n s .  Ex. 1 p. 79 [petitioner’s 

chrorijclc for 9/6/99 line of duty incident]). 

This Article 713 proceeding was deemed withdrawn piirsiiant to stipulatiori (Ver. hiis. 11 78). 

Thereafter, on September 27, 2005, the Medical Board considered petitioncr’s application for ADR 

benelits based several line 01-duty injuries, in particular the one dated April 6, 1999 concerning her 

left wrist (Ver. Ans. Ex. 35). The Board noted petitioner’s contention that hcr RSD started in about 

2002, and pointed out that the line ol- duty injury to her wrist in April 1999 was three years earlier 

and “thc tlircc year gap between the injury and the onset of the condition again, makes it ~iii1ikcly 

that therc is a relationship between the two.” (Ver. hns.  Ex. 35 7 3). It reaffirmed its finding that 

“there were significant objective findings preclitding the officer fiom perlorniing the full duties of a 
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New York City Police Officcr,” and tlicrefore rcaffinned its recommendation that she receive ODR 

but not ADR retireiiieiit benefits based on a diagnosis of Reflcx Syiiipathctic Dystrophy, lcft hand 

(Ver. A n s .  Ex. 35 11 4). The Board ofTivstccs adopted the recommendation of the Medical Board 

on March 8, 2006 (Ver. Ans. 7 85; Ex. 36). 

In thc intcrim, this Article 78 proceeding was restored to the court’s calendar by stipulation 

and adjounicd lor tlie petitioner to supplcnicnt hcr petition (Ver. h i s .  11 84, 86). Petitioner has 

submitted a second memorariduni of law dated June 2 1, 2006. 

Legal Analysis 

Whcrc a member of the City pension fund and rctircnient system applies for- accidciital or- 

ordinary disability retireinelit benefits, the approval process iiivolvcs first, a tlnding by a tliree- 

physician member pension fund Medical Board that based upon a medical examination and 

investigation of all essential inforniation in connection with the application, the member is disabled 

for performance of duty and ought to be retired, and secondly, thc disability is “a natural and 

proximate result of an accidciital injury received in such city-scrvicc,” aftcr which tlie Board will 

certify its recornmcndation on this issue to [he Board of Trustees (Mutter. qf‘Mqxr I! Bourd of’ 

Ilhsters @ N Y C  Fire Dept., 90 NY2d 139, 144 [1997], citing among others Mutter of C h f o n i  v 

Board cf Trusfces cfPolicc Pt-rrsion Fiuzd, 60 NY2d 347, 351 [ 19831 [coiis1ruing comparable 

provisions goveiiiing New York City Policc Pciision Fund]). l h e  Medical Board alone has the 

authority to resolve conflicting medical interpretations (Muttcr of Borerisleiti v New York City Ernpf. 

Retire. sy.~., 88 NY2d 756, 761 [1996], citations omitted). The Board of Trustees is bound by a 

Medical Board finding tliat tlie applicant is or is not disablcd, but if there is a finding of disability, 

the Trustees must then makc its own evaluation as to the Mcdical Board’s recommendation 
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regarding causation (MMW of’Borwrstein, at 760; see also, Mutter of Curfo,m, at 35 1 [“function 

and duty of deteiiniriing tlie ‘circunistances’ of the disqualification and of determining the amount 

of the allowance as provided by thc [NYC Administrative Code] is conferred upon tlie board of 

trustees.”]). 

In an Article 78 procccding, judicial review ofthe Trustees’ deterniination, as with any 

aciininistrative determination, is limited to thc grounds invoked by the agency (Muttcr- ofAr.oiisb) 11 

Board of Eclzic., 75 NY2d 997 [ 199OJ). The court niay no1 substitute its judgment for that of the 

agency’s determination but shall decide if the determination can be supported on any reasonable 

basis (Mrrtter of Clumv-Culleii Storage C’o. v Bwrd ofElec. of City of NY, 98 AD2d 635,  036 [ 1 ’‘ 

Dept. 19831). The test of whether a decision is arbitrary or capricious is “‘deteiminerl largely by 

whether a particular action should have bccn taken or is justified . . . and whether the administrative 

action is without foundation in fact.”’ (Mutter of /’ell v Board ofEduc.,  34 NY2d 222, 232 [ 1974]), 

quoting 1 N.Y. Jur., Admin. Law, 4 184, p. 609). An arbitrary action is without sound basis 111 

rcmoii aiid is generally taken without regard to the facts (Mrrl/er qf’PeIl, at 232). 

Where a petition is brought seeking Articlc 78 rcvicw o l  the denial of retirement benelits, it 

is well-settled that thc court will not ordinarily disturb the Board oi‘Trustcc’s determination if it was 

based on “substantial evidence,” which the Court of Appeals has held to mcan, in thc contcxt of 

disability cascs, as “soine credible evidence” (Mattcv (?fRoi-Lwciil, 88 NY2d at 760, citations 

omittcd). “Credible evidence” is evidence that “procccds from a credible source,” “reasonably tcnds 

to support the propositioii for which it IS offered,” and is “evidcntiary in nature and not merely a 

conclusion of law, nor inere conjecture or unsupported suspicion” (Muller- ofMeycr, at 147, 

citations omittcd). Reviewing courts may not weigh the medical evidence or substitute their 
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judgiiiciit for that of the Medical Board (Mcriicr of Borensteiiz, at 760). Only where causalion can be 

found as a matter of law, may the court disturb the ruling of thc Board of Trustccs whcn it found 

crcdiblc evidence to deiiy benefits (Matter of Mqw, at 145, citing MlEtter of‘C.bnfbru, at 35 1). 

Petitioner argues that thc Board of Tiiistees’s reliance on the Medical Board’s 

recommendation was arbitraiy and capricious and contrary to law bccausc thc Mcdical Board’s 

rcasoning revealed an apparent niisutidcrstaiidiiig or lack of knowlcdge of the nature of RSD, or if it 

did understand the condition, then it  misapplied the law by denying her ADR benefits. She seeks 

revicw and aiiiiuliiient of the decision, and that she be retired with an ADR pension payable 

rctroactive to the date of her ODR rctircnicnt, together with interest, or in the alternative, a trial, or 

reinand for a new hearing.’ 

In support of her argumcnt, petitioner points to the statement by Dr. Weissberg that RSD 

does not spontancously occur, and attaches two articlcs froni thc Rellex Sympathetic Dystrophy 

Syndronic Association website, one of which statcs that RSD is 

an iiijuiy to a nerve or soft tissuc (c .g  broken bone) that does not follow the normal hcaling 
path. Thc dcvclopment ofKSD/CRPS docs not appear to depend on the magnitude of the 
injury (e.g. a sliver in  thc tinger can trigger the disease). In fact, the injury may be so slight 
that the paticnt may not recall every havins rcccivcd an iiijury. For reasons we do not 
understand, the syrnpatlictic nervous system seems to assiiiiic an abnorriial function alter an 
injury.‘ 

‘Her request [or certaiii items of discovery pursuant to CPLR 2307(a) was apparently 
addressed by the inclusion of various documents in the Verified Answer, and has tlicrcforc bccii 
rendcred academic. 

See, Pct. Memo of Law (June 21, 20061) App. A, “Clinical Practice Guidelines (Sec. Ed. 4 

Updated Oct. 15, 2000) for the diagnosis, treatment, and management of Reflex Synpathetic 
Dystrophy Syndrome (RSD) also known as Complex Regional Pain Syndroinc (CRPS),” 
Anthony I?, Kirkpatrick, MD, PhD, Ed.; Dcpt. of Anesthesiology, Univ. of South Florida, Tampa, 
FL (ww w . R S D SA. or g) . 
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Petitioner contends that the Board did not consider all the medical evidence, i.e., tlie clinical and 

diagnostic nature of RSD, citing Mdtcr OfB~rrti) 1’ C I ~ J ~  IfiVew Y w X ,  22 NY2d 601 (1968) (whcre 

pension board railed to make its own inquiry into whether the deceased was on duty at time of his 

death, but relied on concliisory report of another department, inattcr remitted so that pension board 

could make “carcfLi1 and painstaking assessment of all” available evidence, and makc final 

determination when it  was satisficd that “all thc cvidcncc has been fully and fairly considcrcd.” [22 

NY2d at 6061). She argues that tlie finding that hcr linc of duty injuries did not causc RSD is 

“irrational” in that RSD by dcfiiiition is traunia related, and that a denial of ADR benefits is not 

ratioiially based. It was therefore legally improper i’or the Board of Tiiistccs to rely on the Medical 

Board’s conclusions and recommendation, citing Mlittci- qfRorenstein and Matter ojMeyer. She 

also argucs that licr RSD was causcd cithcr as a result of the injuries to her neck or lo her hand and 

that as tlic Medical Board explicitly held that the condition was not caused by her neck injurics, thcn 

it was medically incorrect for it not to conclude that the KSD derived from tlic injuries to her liaid. 

Pctitioncr further argues that the Medical Board improperly failed to cxprcss its opinion as to 

whether any causc had been shown for lier RSD CII whether it only disagrecd that lier neck injuries, 

on which she had adniittedly first based her application, wcrc the causc, nor did it discuss why it 

disagrced with tlic Policc Department’s own doctors as well as petilioner’s doctors that her RSD 

was caused by licr line of duty injurics, citing A4uttc.r qfMeyc.r, 90 NY2d at 147-148. 

She also argues that the Board of Tnistecs failed to make its own determination as required 

conceiiiing causation, citing Muller oJDueslrr- v McGzrirr, 81 AD2d 553 ( I  ’‘ Dcpt. 1981) (where 

Medical Board made no findings conceimiiig the petitioner’s medical condition, it was arbitrary and 

capricious for the Board of Tiiistecs to deny the application), and Mlltlet- of Perkiris v Board 
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Tixstees qf’the NY Fire Dept. Art. 1-B Peiisioii F w d ,  86 AD2d 808 (1 Dept. 1977) (holding that 

the Board of Trustees has the ultimate authority to decide whether the petitioner is entitled to a 

service-cormected accident disability pension or to an ordinary disability pension, whose findings 

must be supported by the existence of credible, not arbitrary, cvidence). She argues that the 

Trustees fiiiled to investigate and realize that the Medical Board had not evaluated all thc cvidence 

in the ~~iani icr  rcquircd by Bormst~?i/i  and Meyer, and hiled to realize there was a lack of niedical 

expertise on the Medical Board which required an independent specialist. 

Respondents argue that there is ample credible evidence to support thc Janiiary 12, 2005 

determinations by the Board of ‘lruslees that she is disabled by RSD and that it is unreasonable to 

infer that the IISD was caused by the injuries to her cervical spine, as tlic last irijury to 1x1- spine 

occurred in 1998 and the RSD manifested j n  approximately 2002. Similarly, respondents arguc that 

the March 8, 2005 dctcrniination by the Board of Trustees is also supportcd by ample credible 

evidence. Thc Medical Board reviewed her history, medical records, and clinical findings, and in 

pai-ticular the new docunicntation concerning the April 6, 1999 line of duty injury, and concluded 

that the thrcc-ycar gap bctwccii that injury and the onset of the RSD made it unlikely that there was 

a causal factor between the two. Respondents cite Muttw of Scotto v 8om-d of Trustem of the 

Police Ppiision Fund qf the City of NY, 76 AD2d 774 (1 S t  Dept. 1980), cg’d 54 NY2d 91 8 (1 98 1 j ,  in 

arguing that there is credible evidence to conclude that the RSD was not caused by her iiijiiries 

because she returned to full duty aftcr all of hcr linc of duty injurics, and was at full duty lor nearly 

two years even after the April 1999 injury. Moreover-, thcy arguc that it caniiot be detenniiied as a 

matter of law that petitioner’s disability was thc natural and proximate rcsult of a service-related 

accident, ciling Matter Gf’Meyer, 90 NY2d at 145-146. 
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Pctitioner’s argurncnts concerning the sufficiency of the recoinniendations of the Medical 

Board arc unpersuasive. hi its May 18, 2004 recomniendalion, it set forth a detailed review oP the 

reports lrom the various doctors and their findings conccrning petitioner’s iiicdical condition as well 

as her condition upon physical examination, and found that the documentary and clinical cvidence 

demonstrated that she is disabled by RSD in the lcft hand, but that the disability was not caused by 

the cervical spine irijury based on the lcngth of time between the injury and her syniptonis. The 

Medical Board’s report of Scptcniber 27, 2005, which is the conclusion o r  the hearing commenced 

on July 5 ,  2005 lo consider petitioner’s applicatioii for ADR based on the line of duty illjuries to her 

hands and in particular the April 1999 iiicidcnt, is all together 11101-c cursory. It states only that it 

reviewcd the history, medical rccords, and clinical findings. 11 does not sct forth statements and 

findings of hcr various treating physicians. However, it coiicludcs that the totality of the record is 

sufficient to support a finding of disability hascd on RSL). A Pair reading of the Septernbcr 27, 2005 

recornmendatioii is that the Medical Board did not bclicve the accident of April 1999, or any other 

line of duty injury to petitioner’s hand or ann, caused the RSD, given the length of time between the 

accident and the onset of symptoms. 

Petitioner argucs that no one on the pancl of the Medical Board was an expert in  RSD, and 

that accordingly the opinions of Dr. Weissberg and the Police Department’s orthopedist and 

ncurologist should liavc bcen given more weight by the Board or, if not, then the Board of Tiustccs 

should have rejected the Mcdical Board’s recoininendation as incorrect. hi Mlitter o f l k i s t i a n  v 

NPW York City Eiiipl. Retire. Syx, the Court addressed the composition of pension mcdical boards 

(83 AD2d 507 [ lF t  Dept. 19811, af’d 56 NY2d 841 [1982]). In that particular situation, the Medical 

Board did not have an ophthalmologist although the accident involved injuries to the hcad and eye 
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and the petitioner consultcd with more than one ophthalmologist. Contrary to petitioner’s argumcnt, 

the Court stated, “inherent in the nature and functioning ofinedjcal board is the concept that 

qualified physicians arc able to make an informed medical judgmciit oii the basis of infoolmation 

submitted to them, including thc opinions of specialists in areas other than their own.” (83 AD2d at 

509). “The sole issue,” Mcztter qf Christian continues, “was one of iiicdical judgment as to whcthcr 

that event was causally connected to petitioner’s later discovcrcd disability. On that qucstion, the 

Board of ‘Tmtees . . . was eiititlcd to rely upon the opinion of the medical board.” Here, as well, 

the issue was a mcdical judgment concerning whether any of petitioner’s injuries were causally 

connected to the RSD. 

Petitioner bears the burden of establishing a causal connection between her accidcntal 

injuries and the RSD (Mutter. ojC’Er-riqi 17 New York C‘ily Empl. Retire. Sys., 162 AD2d 382, 382 [ l s t  

Dcpt.], lv rhiied 76 NY2d 712 [ 19901). IJcrc, slic has not done so in a manner that would warrant a 

finding of causation as a matter o r  law iior in a nianner that requires a fiirther remand of hcr 

application Tor reconsideration. In particular, she does not cstablish that RSD can lie dormant in the 

systcni and manifest itself two or inore years later. Thcrc is nothing in thc literature, nor in the 

statements of any of the doctors or medical records, that sets forth the average rangc of time 

between the injury and tlic Inanifcstatiori of symptoms of RSD. Nor does she establish that she 

could not have suffered some other non-job rclatcd injury, that caused her condition. Thc mcdical 

infonnatioii proli‘ered in petitioncr’s papers suggests that RSD can develop from an injury so slight 

that the victim would not have cvcn noted its occurrence. Based on what is bcfore the court, 

petitioner’s argumciit concerning the caiisation of her disease is conjectural, and it cannot be said as 

a matter of law that the deterinination by the Medical Board or the Board of Tiiistces was arbitrary 

18 

[* 19 ]



or capricious or contrary to law. Morcover, as notcd above, the role of the Medical Board is to 

assess the medical evideiice and resolve any conllicts. It is not required, however, to deteimine the 

actual camc of a disability (h4uilt.r ofA4ncke.v v Wrrrcl, 160 AD2d 379, 379 [l" Dept. 19901; 

Boiribacie I! Bourd qf Trustees, 74 AD2d 530, 530 [ 1" Dept. 19801). 

Hcre, it should bc cmphasizcd that it is not for this court to substitute itsjudgment for that ol' 

thc Trustecs. Rather, the court's role is limited to detemlining whether tlicrc is any credible 

evidence to support the Trustee's determination denyng ADR benefits. The record does not support 

a determinatiou thal the Truslee's actions were either arbitrary or capricious or contrary to law. 

Accordingly, the petition must  be denied. It is therefore, 

ADJUDGED and ORDERED that thc pctition is dcnicd and the proceeding is dismissed. 

This is the decision, order and judgment of this court. 

E N T E R :  

Dated: October 16, 2006 
New York, New York 
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