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ED ON 11212007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: Hon. KARLA MOSKOWITZ 
Justice 

PART 03 

X 

M ICHAtiL APPELL, individually wid derivatively on 
bclialf of LAG ASSOCIATES, LP, 

Pls~htiff ,  

-against- 

LAG COKP. ,  AI,AN KAIIN, SIDNEY YOSKOWITZ, 
RO13EK'I' 'I'ANNENHAUSER, I)AVID 'I'ANNENHAUSER, 
KMII,Y TANNENIIAUSEH, E:HII: ROSENFELD, arid 
ROBERT nERNS'I'C:I N and L A G .  ASSOCIATES, I ..P., 

INDEX NO. G02846/2005 

MOTION DATE: on3 

MO'I'ION SEQ. NO. 

MOI'ION CAI,. NO. 

Tho followiug papers, nurnhcrcd I tu were rend (in this motion to/for - 

Notice of Motion/ Ordcr to Show Cause - Affidavits - Exhibits - .. ~ 

Answering Affidavits - Exhibits ~. .. - 

.... . . Replying Affiduvits -I-- l _ l "  

Cross-Motion: u Yes I 1 No 

Upoii the foregoing papers, it is 

~ 

PAPERS NUMUBHEU 

. 

ORDERED that this motiou is decided in accordance with the accompanying 
Decision arid Order. 

Dated: December g, 2006 

KARLA M O S K O ~ I T Z  J" s. c. 

Check one: r -  1 FINAL DISPOSITION li(l NON-FINAL DISPOSITION 

Check if appropriate: I 1 DO N O T  POST c! REFERENCE 
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SiJr’rumT: C‘OURT OF TI  I E  STATE OF N E W  YOKK 
C’OUNTY O F  NEW YOIIK: IAS PART 03 

M I c‘ H AGL Al’PELT,, i I I cl i v i (1 u d  1 y and d eri v a 1 i v e I y oi 1 

bc 11 a I f (1 f T .A G A S S 0 c‘ I AT E S , Ll’, 

X _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - - - - - ~ - _ _ _ - _ _ - _ - _ _ _ _ - _ _ _ _ _ - _ - ~ - - -  

LAG COKI’., AT,AN K A I  IN, SIL1NE.Y YOSKOWTTZ, 

liidcx No. 602846/2005 

R 0 F3 E IIT ‘I’ A N N EN H A I J S I: It, r> A V I D T A N N EN H Al J S E 
I:MII .Y TANNENI IAUSEK, ERIC‘ I t O S ~ ~ N l ~ ~ I ~ D ,  and 
R O B E R T  BERNS‘I’UIN and L A.G. ASSO(’lATES, L.P., ‘ a: e 0 

2P@7 D c fend ants . ,-. 
M oskowi tz, ,I. : 

1’1 ai i i  t i 1‘1’ M i el I acl A ppcl 1 (“A p pe 1 I”) b ro tight 111 i s ;1c t i c) 11, i 1 1  d i vi d 11 a1 I y, and de r i v;i t i  vel y on 

behalror T,.A,G. Associates, I,.P. (“LAC; Assoc”), claiming that defenduit T,AG C’orp .  aiid thc 

seven i I id i vi d 11 nl cl c fc i 1 c h i  1 t s c I 1 gaged in se 1 T-d e a 1 i 11 g a i d  b rcach cd fi d ti ci ary d L i t  i cs i t i  connect io 11 

with Ihc salc or pal-tncrsliip iiiterests in rion-party Nassau Ray Associates, LP (“Nassxl Bay”). 

Tlic original complaint asscrtcd causes 01 actioi~ Ibr b rcxh  of fiducial-y duty, aiding iiiid abctting 

breach c1 T li du c i ar-y duty, c o I i s t riic 1 i v e tru s 1 and ti  IIJ i I s t CI i r i ch 111 c t i  t . 

Appcll bases his claiiiis upon Nassau Bay’s owiicrsliip of an orlice building located iii 

Mnriliiittan. Appell claims that, in May 2004, I,AG Assoc’s limiled pal-tticrs (other than Appcll) 

piircliased lii-nitcd pnrtilcrsllip intcrcsts in N;~ss:~LI Bay. Appcll nllcgcs that LAG Assoc cxcluded 

only hiin, aiid iiot othcr limited partners, fi-om the purcliasc opportunity. The otlicr limiled 

partncrs piiportcdly iiscd tlicir control uver LAG Cotp,  the general partncr of  LAG Assoc, to 

exclude Appell by causing LAG Assoc to consent to tlic purcl ias~ and sale. 

Dehidauts  moved (i t i  motion seyuencc riuiiibcr 001 ) lo disiiiiss the complaint. In a 
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footiiotc ol‘liis opposition brief, Appell requcstcd lcavc lo rcplcad his c m s c s  of xtion, pursuant 

to CT’LR 321 l(e). By decision aiid order dated April 27, 2006, this court gantcd dcfcridaiits’ 

motion (“Lkcision”). Thc Jkcision recognized that C‘I’LlI 32 1 1 (e) permitted Appell to ask in his 

oppositioii pnpci-s Ibi- leave to replead. The couit cikcd [he Prxticc Commentary to CPLK 

321 1 ( e ) ,  that sl:ilc.c;, “the couri [slioiilti] not grant leave to replead unless i t  is convinced tha t  the 

opposing party can siipporl h c  claim or defensc.” (Sicgcl, Practicc C‘oiiiiiiciit:irics, McKinney’s 

Coils T.aws o T N Y ,  Hook 7B, CPLR (’321 1 :(j4). Finding that Appcll oI‘lLi-cd iio iiidication o f  

Iiow lic woiilci amend thc coniplaint to state sustainablc C:ILISCS oFaction, tlic court denicd 

Appcll’s reqiiest To]- leave to rcplead. 

Appell se~ved a n  :tiiiciidcd coinplaiiit datcd April 25, 2006 (two days bcforc the court 

i ssii ed its Dcc i si on), w hi 1 t: cie feiidanls ’ 111 o t i on to dismiss was pentii n g. ‘l’he amcndcd coin pl 3 i 11 t 

repeats tlic four c m s c s  of‘action of* thc original complaint thai were Ihc siibjcct or‘tlic motion to 

disiiiiss aiid adds h 1 1 1 -  new c;iuses o r  action for breach of ;I partnership iiy-eeiiicnt, torti(nLis 

interfcrcncc with contract, br-cacli o r  fiduciary duty, and dissoliilion c) fT,AG Assoc :ind 

appoiiitinent of. a liqiiidating triis[ee. Appell claims h a 1  hc scrvcd the aniended complnirit “as or 

right,” piirsirant to CPLII 3025 (a). 

Appell now seeks (in motion sequence number 003) to renew, reargiie irnd/oi- I-cscttlc tlic 

Decision. Alternatively, Appcll seeks an order clarifying and confirmiiig tha t  l he  Decisioii docs 

not dismiss tlic four iicw cniises ol‘action o lh is  amencled complaint. Appell also sccks lcnvc to 

serve a proposed sccoiid amcndcd complaint, 

1 statccl the rxts  o r  this case in detail in the Decision and pI-esiiiiie Fmiilinnty with tlicin 

cxcept foi iidditional, ncccssary facts i n  Ilic Discussion. Furthcr-, unless othenwise stated. tcniis 
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in this decision huvc thc same incaiiing as iii thc Llccision. 

I l i  sc i I ss i o n - 

R car e i I 111 ci i t L" K cii ew ;I I 

Appcll argiics tliat he served the amended coinjil;~ii~t as of 1-jglii, bccaiisc dcfendanls' tlicn 

pending Iilotion to dismiss ~ollcrl (lie tiiiic lo respond 10 the plcading and defi-ndants had not 

answcrcd the complaint. Appcll bases his niotioii to rcarguc and rciicw 011 his argumciit k i t  the 

court ovcrluokcd h c t s  contained in thc mieiiclcd complaint. 

CPLK 3025(a) provides that a1 party may amcnd his pleading cmcc witliout leave or' 

coin-t within twciily clays afier its sei-vim, 01' at any time beroi-c the pcriod Ibr respoiidiilg to i t  

expires, o r  within twenty days altcr service O F  :i plcading respoiidiiig to it." 

Appell's amendcd complaint is datcd April 25,  2006. IJc amcndcd tlic pleading as of  

righl witliin the timc constraints of CPLR 302S(n). 'I'hei-ci-bye, tlic aiiicnded complaint 

superscdcd lhc oi-iginal complaint d Ixxaiiie the opcrative plcading. ( l ' d i ~ s  1' T i h ~ ,  275 RlI7d 

409 [2d Dcpt 20001). Dcl'cndants directcd their  notion to dislniss at the original complaint, and 

the Dccision cxamiiicd and dismissed the claims in that plcading. Delciidmts havc not moved to 

dismiss the amcnded cnmpI;iillt, and, as a result, thcy have not challenged thosc claims that were 

iiol in tlic original complainl a i d  [he Decision did iiot dispose o r  those iicw claims. 

Appell coiitencls that he llotiliod the cour t  ol- the amonded coniplaint i i i  the papers I1c 

siibmilted i i i  connection with motion seyucnce iiumber 002, wlicii hc moved for appoi1itment of 

an interim reccivcr pending thc dissolution 01' LAG Assoc. In his affidavit in support oliiiolioii 

scc~ueiicc number 002, Appell 1-cfei-s to defendants' iiiotion to dismiss, that at tlic time wits sub 

j iidicc. He statcs that motioii sequence iiunibei- 002 is based primarily upon fiicts contained i n  his 
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riiilcnded coinplaint. 1 lowever, while he Iiled motion seqtiencc iiumber 002 on April 26, 2006, 

its returii date was iiot u n t i l  May 11, 2000, two weeks [&w the courl filed tlic Decision. Appell 

nevcr iioti lied tlic court, wliilc tlic motion to dimiiss was pcnding, tha t  he submitted the iimentled 

coniplaiIi1 ;is of riglit, ptirsuaiit to CI’LII 302S(a). Nor did Appcll reqtiest an ad.jourrinient, 

atlciilpl lo  ask de~endants to withdraw llic niotion ;is nioot, 01- takc m y  other action lo prevenl 

di sposi lion c) I‘ cic fend :in ts’ mol ion lo dismiss. 

I lie lirst [our caiiscs of action ol‘tlie miendcd ~omplainl arc identical to the lirsl four 

causes of iictioii in tlic original complaiiit. I disniisscd those claims in tlic Decision and ~Iic 

disiiiissal oftliosc claims is now the law o f  the c x c .  ( M w t i ~  I.’ (-‘i+ ( ~ J ~ ’ o l i o ( ! , s ,  37 N Y 2 d  162, 

1 OS [ I  9751 [“whcri an issuc is once judicially delerniincd, that should tic the ctid o1‘tlie miller as  

f:3r as Jiidgcs and courts ofco-ordiiiatc jurisdiction arc concerncd”l). 1 laving chiirkred his owii 

procedural coiirsc, Appell is “bound by the coiiscquciices attendant upoti the exercise of tlial 

prerogative." ( S e m  M. v C‘ify OJNNEM, Y w k ,  20 AD3d 140, 150 1st Depl 20051). For the 

forcgoiiig ~ C ; I S O I ~ S ,  I deny Appell’s motion to reargue and/or renew his opposition to dc~cnclanls’ 

inotion to dismiss h c  original coniplaiiit, becaiisc tlic or i~jnal  complaiiit no loiigei- cxists and the 

opcrat i ve 11 I cadi ng i s t hc amended co nip1 ai 11 t . 

Leave to Rcplcad 

Oiily the tTl-th ~hrotigli ciglith causes o f  action of the proposed second amcndcd complainl 

arc at issue witli respect to Appell’s rcqiicst Ibr- leave lo replead. I n  opposition to Appell’s 

rcqucst cur leave t o  I-eplead, rlchiiiants arguc that iioiit‘ of tlic licw claims i n  llic pr-oposcd sccoiid 

ai-nendcd coinplaint is suflicient as  a nintter of law, 

IJndcr CPLR 302S(b), n court frccly grants leavc to amend. As slated in Practice 

-4- 

[* 5]



Cloriimeilta~y C3025:4, ‘‘[llhc policy is to pennit ariiendnic~i~, Ibr :di-nost any piii-pose, as long as 

the adverse party caiiiiot claiiii prc-judice.” (Sicgel, Praclice Coiiimentarios, McKiniicy’s Co~is 

Laws of N Y ,  HOOk 78, CPI,R C3025:4), IOWeVelA, the CoLIrt ~houId Iiot glK1lJt ICXVC WI1e1-e “tlie 

proposcd amendmcnt is obviously without iiicrit.” (Mohif Oil (‘orp. 11 Joshi, 202 AL32d 3 18, 3 10 

[ 1 st Dept 10941). 

F3rcacli C) I‘ C‘onlract 

Tlic lift11 c u s c  o f  irction for brcxli (3 I’conlract allcges that LAG Assoc l~reaclicd 

paragrq~l i  S(h) of its liniitcd pnrtncrship agreement (“LP Agreeiizcnt”) by fiiiliiig to distrihutt: 

Appell’s c:ipilal accounl. Defendants argue that, undcr the LP Agrecincnt, L,AG Assoc may set 

aside h i i d s  to deal wi tli known obligatioris aiid fiat parqy;iph 7 provides that “[L]he Gcner-nl 

Partner dial1 iiiar-i~igc lhe ~:,artneIsh Ip biisiiicss.” 

To slate a cause oL‘actioi1 l i ~ r  breach ofconli-act, Appcll must cslablish thc cxistciice o r a  

coiitr:icl, plaintiffs perli>rmaiicc, dekndanls’ breach and plainti Tf s daniages suslaincd as a rcsull 

of llic 111~cacIi. (Filriu I’ Purin, 1 16 hLI2d 004 [2d Dept 19861). 

Appell’s proposed amended complaint attaches thc LP Agrcemcnt in Exhibit A.  

Paragraph S(b) stales that “[a]vailable hinds or  thc partiicrship shall bc clislr-ibuled to the parliiei-s 

q~i;i~-terly. Funds shall bc dcerncd availablc for distribution only after amoun t s  sufficicnl to 

satisfy known obligations Iiave bccn set aside ... .” The proposed sccond amenclcd coniplaint 

allcges that, according to Appell’s Scherlulc K-1 fo r  Ihe lax year 2005, Appell’s capital accounl 

with T,AG Assoc contained $1,166,323. The K-1 also showed iiicomc allocated to Appell in t l ~ c  

a~iiount o f  Pr; 1,348,484. Appcll allcges that he received 1x1 distribution fi-olii LAC; Assoc and that 

Lherc arc no “known obligations” 01 I,AG Assoc that woulcl jusliry I AC; Assoc withholding his 
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ciitir-e dislribution. ‘I’hcsc allegations, together with the 1,P Agreement, state a c:tLisc: of action for 

t~rcacli of contract. For the Ibregoing rexoiis, the coiirt grants Appell’s rccliicst Ibr leave lo add 

tht: proptoscd filih C;ILISC oi‘action. 

Tlie co111-t notcs thnt clcl‘ciidaiits do not dciiy tha t  they 1i:ivc witliliclci Appell’s distribiilion. 

Morcovci-, while the piirpose of paragraph 5 is clcarly to eiisiirc that I,AG Assoc pays crcclilors 

bcforc the distribution of partiicr prolits, defendants kiil to explain liow 01- why h e y  tiscd 

Appcll’s cntii-c capital accoiint to satisry his proprtion;ile share ofknowii obligations. Nor do 

deli-lidants make any showing as to liow thcy will surfer prejudice as a rcsult orpeniiitting h e  

aiiiciidmenl or that the claim is oliviously without iiieril. 

Tortiolrs IntcrFcrciice with Cloiitract 

The sixth caiise of aclioii allcges that LAG Co1-p. and thc I ,P Dckiidants knew of the LP 

Agrccmenl atid the clistributioii rcyuirements contained in  p:iragrapli S(b)  but, through Ihcii. 

control (>[LAC; Assoc, caiiscd I,AG Assoc to breach par-agi-aph S(b) of the I,P Agi-ccn-icnl, 

therchy damaging Appcll. 

“The elcinents of a tortious iiiterrerencc with contract claiin arc well established - the 

existciicc o r a  valid coiitixt, 1he tortfcasor’s knowlcdgc 01. the contracl :tiid intcntioiial 

intcrfkrcnce with it, the resultiiig breach and daiiiagcs.” (Ilor-rg 11 I ’ h i i i ~ d I o i - ,  I t i c ,  246 AD2d 

224, 228 [ I  sl Dcpt 19981). Howcvcr, “It Ilicrt: is no vnlid cause o r  action for tortious 

intcrlki-ence” with contract whcr-c “ c ~ i e  ol- the allcgcd tortreasors[] is not a s~raiigei- to the 

contract, and the other alleged tortfeasors, the individiial c-lckndants, x t e d  iii their ol‘l’icial 

capacily ;is priiicipals[.] Furtliei-, economic scl f-interest is ;I dcfciisc to pI;iiiitil-f s tortious 

inlerferencc claim[.]” (Wnlc/jk)nl NY Kerrlty Cor!?. 1’ PVc4ct., 28 1 AD2d 1 80 [ 1 st Dcpt 200 11 
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[ i n  tenia1 citations coni i ttcd I). 
1 Icr-c, 1,AC.i Cnrp. and the LP L)efeIiciants were acting on bchalfof LAG Assoc as its 

gcnei-al partncr- and tlic officers of its general partner, respectively. Thcsc defendants all havc a n  

economic iiitcrcst in LAG Assoc’s actions, and, :is ofriccr-s of LAC; Corp. and Iiiiiitcd pnrlners o r  

I,AG Assoc, the I,P Defendants are not straiigers lo tlic I,P Agrccment. Moi-covcr-, Appcll’s 

allcgatioii thal he rcceived ;I Schcdulc K-1 showing the aniounl held i l l  his capihl accounl 

indicalcs l1i:il LAG Corp .  and thc T,P Dcf’cndaiits Iiavc not taken Appcll’s nioncy for their own 

pcrscmal profit. 

Tlicrcforc, the proposed sixth caiise ol‘aclioii is obviously willio~it iiicrit and the court 

dcnics lcavc to iinicnd this claim. (S‘e‘t.c: Ztipin, E//tflich c$ l,ot?ihirdo, Iric- .  v C‘HS C ‘ o w ~ t ~ g ~  

C;roirp, Inca., 26 AD3d 23 1 ,  232 [ Is1 L k p t  20061 [tortious inter-rcrcnce claim piq>cr-ly dismissed 

for lack of allegations that derelldaI1t “actcd outside her corporate capacity, nialiciously and for 

pcrsotiiil profit at plaintiffs cxpense”]; M T I / T h  hncige Gwzp, l ~ c .  v Fox S‘lurlios h s t ,  It/(:., 262 

AD2d 20, 23-24 [ I st L k p t  1339] [dismissal of tortious inlerferencc claiiii npproprialc wlicrc all 

tlic iiaiiicd companies arc affiliales, either as pal-cnt o r  sister companies]; Kor(:/, 11~7. I’ C‘l/risfiu/i 

Dim-, S.A., 1 0  I AD2d 150, 157 [ 1st Dcpt 1990 I I “corporate par-ent[] had ;L righl lo interrcrc with 

tlic coiitrxt ol‘ its sulxidiary in order to protect its ccoriomic interests”]). 

Brcach o f  Fidwini-v Duty 

‘The sevenlh c;iiise of action nllcgcs that the Lf) L3efendants distributed $3 to $ 5  iiiillion to 

themselves, ;is limiled partners oILAG Assoc, but withheld distributiotls to Appell. Appcll 

alleges that the L1’ Llefendanls wcrc allocatcd distribu(ions, whei-cas Appell never 1-eccivcd a 

distribution but iievcrthclcss incurrcd tax liability. In other words, the seventh c m s c  of action 
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iillegcs tliiil LAG C'orp. aiid the 1,P Dcl'cntlaiils l~rcached tlicir liduciary diitics by causing the 

31 1 oc :i t i c) i i  o I' lax ab 1 c i n c om c (311 1 y to Ap p cl 1 , with o 11 t n c o i x s p  o ti d i i i g d i s Ir i t) 11 tin Ii , 111 ereb y 

Ireiitiiy Appcll di Kerently h m  thc othcr limiter1 piirt11crs ol'T.,AC Assoc. 

L)cfcIidi1lits coLlilter t h i ~ l ,  o f  tile $2.7 inillion withlzeld fro111 all pili-tners, tllcy withheld 

apprositiiately $ 1  iiiillioti li-om Appcll ntid the rest h m  Ihc other 5 patlncrs. Ikfendxiits claini 

tlint they deposited Ihc witlihcld l'unds into a scgregalcd icserve fiiiicl crcated for LAG Assoc lo 

pay ob1ig:ilioiis arising oul of litigation that Appell prosccuted. Dcl'cndants also arguc that the 

busincss j iidgmcnl 1-ule protects theni hccause it crcates a prcsuriiption in  favor or LL fiidiiciaiy's 

bu s i iicss d ec i si n I i s . 

F-l ow ever, dc l'c lid a i  t s ' argumen I s i n i p  1 i ci t l y co 11 cede im pe rni i ss i b le d is p a  rat c t rcat 111 cn t 

~ i i o i i g  LAG Assoc's Iiiiiilcd parlncrs, ( S P P  Alpc't-/ 1' ZK Wil/iurii.s StrcTcV Coip., 63 NY2d 557, 572 

[l984] ["~licrc cxists a fTduciai-y duty to treat all shareholdcrs equally"]; / l r i d r u  v M i p  

Assoi-intc7.c //, 225 AD2d 427, 428 [ 1 st Depl lW6] [breach of  [iduciary duty ~ o u n d  where 

clefciidaii('s conduct "would have resulted in hini rcceiviiig :in atiiouni o r  money in cxccss or  

what the othcr general partners wcrc going to obtain and woulrl Iiavc reduced the aiiioiint Ihat 

was left over lor the 1 i inited partncrs"]; R.l Associritt~s, lm. 1' i / t d t l r  P q m - . ~  ' Org I J ~ .  

/'trr.trier.~/ii/,, I[PA, 117~. , 1999 W L 550350, * I 0 [ Dcl Ch 19991 I diversion from p~ii-ti~ci~sliip 01 

revenuc, a portion o f  which rightCully belongcd to plaintiff, constitntes brcach o r  liduciary duty]). 

None of dcIkndants' ai-gunients rlcinonstratcs prejLidicc or cstablishes that Appcll's claim 

obviously lacks incrit. For Ihc lbi-cgoing reasons the court grants Appell's request fix leave to 

add the pi-oposcd sevenlh cause of actioii. 

Dissolution ol' 1,AG Assoc and Appoiiitment o f  Liyiiidatin';: Ti-ustee 
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The eighth C;LLISC of action allcgcs that llic partics formed Nassau Bay h r  the puiposc of' 

owning md operatiiig real cstatc located at 240 West 35th Strcct, New York, New Yoi-k. 1,AG 

Assoc's p~~i-posc was allcgcdly to act as the gcnci-al partiicl- of  N ~ S S N I  Bay. Nassau Bay allcgcclly 

sold the property Ibi- $32 million in October 2005. Appell claims tllat N ~ s s ~ L ~  Bay has no o(11er 

liusiiicss pi i rpse now that i t  has sold the properly. 'i'he proposed eighth caiisc o f  action alleges 

that T,AG Assoc has concliidcd its sole business and h a l ,  Iherehre, thc coL1l-t should dissolve i t 

atid ~i liqiiihtiiig trustee should wind up its afl'airs. 

Altlio~tgh derendants do nul 1-aise the issue ocsuhjject niattcrjLirisdiclion, LAG Assoc, 3s a 

Dclawai-c limited pal-tiiei-ship, is a ci-caturc ol'statiitc, LJtidcr rklawnre law, LL[o]li application by 

or for a paittier the C'oiirt cir C'haiiccr-y may dccrcc dissolution of a limited partnei-ship wlicncvcr 

il is not rc:isc)iidJly pl-acti~ablc to cai-iy OH thc business in conforniily with the pal-tiicl-ship 

ngl-ccn-icrt" (6 ncl c' $ 17-802). Thus, only the Court of C'lianccry may deci-ee ll1c dissolution 

o f  1,AG Assoc. This court lacks sub-jcct tiiattcr jurisdiction ovcr Appell's proposed cighth c a w e  

of actioii. Tlicrcliirc, tlic court denies lcavc to aniciid to add this claim as rtililc, without 

prejudict: to Appell bringing this claim in the proper jurisdiction. 

Accoi-diiigly, it is hci-eby 

ORDERED tlint tlic trial support office is dirccled to chaiige thc dcsigialioii ol-lhis c a w  

l i - o i ~ i  c1ispc:)sccl to actively pendiiig; a i d  it is hi-thcr 

OIC1)GREi) that plaintiil's motion is g m t c d  to tlic cxtciit tha t  leave 10 amel-id is granted 

aiid tlic sccond anicriclcd complaint is dccrncd scrvcd with rcspect to the lilih and seventh ci1tises 

or  action, and the motion is othcrwisc dciiicd; and it is f i rhe r  

OKI)GRCL> tha t  d e ~ e n d a ~ ~ t s  arc directed to scrvc an answei- tu thc sccond amended 
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ENTER: 
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