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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE PATRI Cl A P. SATTERFI ELD | A Part 19
Justice
X | ndex
WL.ODZI M ERZ NASURO, et al., Number 8242
2004
Plaintiffs, Mbt i on
Dat es July 5,
2006
- against -
Mbt i on
Pl ASSOCI ATES, LLC, et al., Cal. Nunbers 13 & 14
Def endant s.

The follow ng papers nunbered 1 to 73 read on in this notion by
plaintiff for an order granting summary judgnent on the issue of
liability on the claimfor a violation of Labor Law § 240(1) and
setting the matter down for an imediate trial for damages.
Def endant Maric Plunbing & Heating Inc. cross-noves for an order
granting sumrmary judgnment dism ssing the conplaint and all cross
not i ons. Def endant New York Pre-Cast Inc., cross-noves for an
order dism ssing the conplaint and all cross clains. Defendant
Structural Land Managenent separately noves for an order

di smi ssing the conplaint and all cross clains, and seeks summary
judgnment on its cross claimfor indemification. Defendants P
Associ ates, LLC and PI Devel opnent, LLC cross-nove for an order
granting summary judgnent on their clains for contractual

i ndemmi fication agai nst New York Pre-Cast Inc., Structural Land
Managenment Inc., Maric Plunbing & Heating Inc. and New York Steel
Fabricators Inc.

Paper s

Nunber ed
Notice of Motion-Affirmation-Exhibits (A-V)....... 1-4
Qpposing Affirmation-Exhibits (A ................. 5-7
Qpposing Affirmation-Exhibits (AAD)............... 8-10
Reply Affirmation-Exhibits (A .................... 11-13

Notice of Cross Motion-Affirmation-Exhibits (A-J). 14-17
Qpposing Affirmation-Exhibits (A ................ 18- 20
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Qpposing Affirmation........ ... .. .. ... 21-22
Reply Affirmation-Exhibits (AAQC.................. 23-25
Notice of Cross Mdtion-Affirmation-Exhibits (A-H). 26-29
Qpposing Affirmation-Exhibits (AACQ............... 27-32
Qpposing Affirmation........ ... .. .. .. .. 33- 34
Reply Affirmation.......... .. .. .. ... . . .. . . ... 35- 36
Reply Affirmation........ ... .. .. .. .. . . . . ... 37-38
Notice of Motion-Affirmation-Exhibits (A-K)....... 39-42
Qpposing Affirmation-Exhibits (A)................. 43- 45
Qpposing Affirmation-Exhibits (AAD)............... 46- 48
Qpposing Affirmation-Exhibits (A-D)............... 49-51
Reply Affirmation-Exhibits (1, A................. 52- 54
Notice of Cross Motion-Affirmation-Exhibits (A-1). 55-58
Qpposing Affirmation-Exhibits (AAQ............... 59-61
Qpposing Affirmation-Exhibits (AAD)............... 62- 64
Qpposing Affirmation-Exhibits (A)................. 65- 67
Reply Affirmation-Exhibits (J).................... 68- 70
Reply Affirmation-Exhibits (A .................... 71-73

Upon the foregoing papers it is ordered that these notions
and cross notions are consolidated for the purpose of a single
deci sion and are decided as foll ows:

Plaintiff Wodzimerz Nasuro sustained personal injuries on
February 19, 2004, when during the course of his enploynent he
fell 15 feet, down an unguarded and open stairwell shaft, in the
prem ses | ocated at 136-21 Roosevelt Avenue, Flushing, New YorKk.
Plaintiff was working on a sprinkler valve in a dark area of the
basenment when he fell to the sub-basenent. The prem ses, a new
12-story building, was under construction at the tinme of the
accident. The real property is owned by Pi Associates, LLC and
all of the witten construction contracts were entered into by
def endant Pi Devel opnent, LLC, as the “owner.” Pi Devel opnent,
LLC and Pi Associates, LLC are both owned by Janes Pi, and it is
apparent that Pi Devel opnent, LLC acted as the agent, or general
contractor, for Pi Associates, LLC.  Structural Land Managenent
(SLM entered into a contract dated Decenber 4, 2002 with Pi
Devel opnent, LLC, to act as the construction manager on this
proj ect . Pi  Devel opnent, LLC entered into a separate witten
contract with Maric Plunbing & Heating, Inc. (Maric) for the
performance of all plunbing work at the job site. Maric then
entered into a sub-contract with plaintiff’s enployer, Kordon
Construction, to perform certain plunbing work, including the
installation of the sprinkler system Def endant New York
Pre-Cast, Inc. (New York) entered into a separate contract with
Pi  Devel opnent, LLC to build the entire poured concrete
foundation from the sub-basenent to the grade level, and it
subcontracted the construction of the entire foundation to
Speci al Treatnent General Contracting. Defendant New York Stee
Fabricators, Inc. entered into a separate witten contract with
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Pi  Devel opnent, LLC to erect the building’s 12-story steel
super-structure above the grade |evel.

Plaintiff Wodzimerz Nasuro testified that he was enpl oyed
by Kordon Construction as a plunber’s hel per, and that he and a
co-wor ker, Jacek Szymanowski, were standing in the valve roomin
t he basenent, where they were going to replace a valve. He
stated that he had descended to the basenent |evel by a |adder
and that the area was in sem -darkness. Plaintiff stated that
M. Szymanowski |left to get an extension cord with a |anp, and
that he then took a step backwards in order to get a better | ook
at the valve and fell into an open stairway shaft, sonme 15 feet
to the sub-basenent. He stated that the opening was unguarded
and unprotected, and that he later learned that a |arge section
of the basenent floor which appeared to be dark was in fact open
to the sub-basenent. These areas had been left open for the
construction of the staircases.

M. Szymanowski has submitted an affidavit which states that
it was translated into English from Polish before it was signed.
Attached to this affidavit is a notarized affidavit from
Angni eszka Machal a, who states that she is fluent in English and
Polish, and that she accurately translated Szynmanowski'’s
affidavit from English into Polish before he executed it. M.
Machal a, however, does not state that she is a translator and has
not stated her quallflcatlons as a translator. (See generally
CPLR 2101[b]). Therefore, the court will not consider M.
Szymanowski’s affidavit.

Plaintiff has also submtted a notice of violation issued by
the Departnment of Buildings on February 19, 2004, which recites
that there were no guard rails throughout the building fromthe
cellar level to the 12th floor, and that there were no guard
rails on all entry floors and elevator shafts and all openings
through the job site, in violation of section 27-1009(a) of the
Bui | ding Code. The notice directed the owner to provide guard
rails. A stop work order was issued as to the entire job site on
February 20, 2004, and the owner was directed to nmake the site
saf e. At a hearing held on April 15, 2004 before the
Envi ronmental Control Board, the owner’s representative admtted
to the allegations and stated that the conditions had been
corrected. The hearing officer sustained the violations and
i nposed a fine of $2,500.00.

Vlado Walter Maric, the president and sol e stockhol der of
Maric, testified that Maric subcontracted out a portion of this
work to Kordon Construction, pursuant to a witten purchase
order. M. Maric stated that he never informed anyone that he
had subcontracted out any portion of the work. He testified that
Kordon Construction installed piping and valves, using naterials
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supplied by, or paid for by, Maric. M. Maric testified that he
was the only enployee of Maric that was on the job site at any
tinme, and that he was there perhaps once a week from January 2004
t hrough February 19, 2004. He also stated that Kordon’s
principal, lvan Turkalj (or Turkay), was an enployee of both
Maric and Kordon in January and February 2004, but ceased being
Maric’s enpl oyee prior to February 19, 2004. M. Maric stated
that he had last visited the job site one week prior to the
accident, at which tinme he did not see any protection on the
staircase, that there were no stairs |leading fromthe basenent
to the sub-basenent, that the area was not roped off, that he
told Ivan Turkay to make sure that he didn't go there, and that
he also told Sam Spadina, SLMs principal, as well as other
contractors, that the area should be protected. He stated that
he was notified about plaintiff’s accident and that when he
arrived at the site the area where plaintiff fell was protected
wi th wooden barriers, but that he did not know when this was
er ect ed.

Plaintiffs’ notion for partial summary judgnent against P
Associates LLC and Pi Devel opnent for a violation of Labor Law §
240( 1)

It is well settled that a party seeking summary judgnent -
must nmake a prima facie showng of entitlenent as a matter of
| aw, tendering sufficient evidence to denonstrate the absence of
any material issues of fact” (Ayotte v CGervasio, 81 Ny2d 1062,
1063 [1993]; see Alvarez v Prospect Hosp., 68 Ny2d 320, 324
[1986]). A prina facie showing shifts the burden to the opposing
party to produce evidentiary proof in adm ssible form sufficient
to establish the existence of a material question of fact (see
Al varez v Prospect Hosp., supra).

Labor Law § 240(1) creates a duty that is nondel egabl e and
an owner or general contractor who breaches that duty may be held
liable in damages regardless of whether either had actually
exerci sed supervision or control over the work (see Ross v
Curtis-Pal mer Hydro-Electric Co., 81 Ny2d 494 [1993]). The “
exceptional protection” provided for workers by § 240(1) is ained
at “special hazards” and is limted to such specific
gravity-related accidents as falling from a height or being
struck by a falling object that was inproperly hoisted or
i nadequately secured (see Ross v Curtis-Pal mer Hydro-El ectric Co.

, supra at 501; Rocovich v Consolidated Edison Co., 78 NY2d 509,
514 [1991]; Zimrer v Chenung County Performng Arts, 65 Ny2d 513
[ 1985]). The | egislative purpose behind Section 240(1) is to
protect workers by placing the ultimate responsibility for safety
practices where such responsibility belongs on the owner and
general contractor instead of on workers who are “scarcely in a
position to protect thenselves from accident” (see Rocovich v




Consol i dated Edi son, supra at 501). Al t hough the “speci al
hazards” contenpl ated “do not enconpass any and all perils that
may be connected in sone tangential way with the effects of
gravity” (see Ross v Curtis-Palnmer Hydro-Electric Co., supra;
Rodriguez v Tietz Center for Nursing Care, 84 NY2d 841 [1994]),
the statute’s purpose of protecting workers “is to be liberally
construed” (Ross v Curtis-Palner Hydro-Electric Co., supra, at
500). In order to prevail upon a claimpursuant to Labor Law §
240(1), a plaintiff nmust establish that the statute was viol ated
and that this violation was a proxi mate cause of his injuries (
see Bl and v Manocherian, 66 Ny2d 452 [1985]; Sprague v Peckham
Materials Corp., 240 AD2d 392 [1997]).

The evidence presented establishes that defendant P
Associ ates, LLC is the owner of the subject real property, and
t hat defendant Pi Devel opnent, LLC, acted as either its agent or
general contractor, when it entered into the various contracts
for the construction of the subject building. It is undisputed
that plaintiff fell approximately 15 feet through an open
stairway shaft. WMreover, the record reveals that there were no
barriers or guard rails around the open shaft, nor was the
openi ng covered at the tine of the accident, and plaintiff was
not provided with any safety devi ces whatsoever while working in
close proximty to this opening. Accordingly, the court finds
that plaintiff has nade a prima facie showi ng that Labor Law §
240(1) was violated and that this violation was the proximte
cause of his injuries (see Ross v Curtis-Pal mer Hydro-El ec. Co.
supra at 500-501; Zimer v Chenung County Performng Arts, supra;
Manns v Norstar Building Corp., 12 AD3d 1022 [2004]; Davidson v
E.QK Geen Acres, LP., 298 AD2d 546 [2002]; Schnei der v Hanover

East Estates, 237 AD2d 274, 275 [1997]; Dawson v Pavarini Constr.

Co., 228 AD2d 466 [1996]). Defendants Pi Associates, LLC and P
Devel opnent, LLC have failed to submt evidence in adm ssible
form that rebuts this prima facie showing (see, Alvarez v
Prospect Hosp., 68 NY2d 320, 324 [1986]; Zuckerman v City of New
York, 49 Ny2d 557 [1980]).

The deposition testinony of Thomas Auringer, an owner of co-
def endant New York Pre-Cast Inc., which was submtted by the P
def endants, does not reveal that Auringer had personal know edge
of the facts of the accident and nerely recounts what another
unidentified person had told him Those statenents constitute
i nadm ssi ble hearsay (see, Eddy v Tops Friendly Mts., 91 AD2d
1203 [1983], affirmed 59 Ny2d 692 [1983]; Garcia v Prado, 15AD3d
347 [2005]; Bellafiore v L & K Holding Corp., 244 AD2d 443
[ 1997]; Agoglia v Sterling Foster, 237 AD2d 549 [1997]; Kruck v
St. John’s Episcopal Hosp., 228 AD2d 565 [1996 ]; Abbenante v
Tyree Co., 228 AD2d 529 [1996]) and |ack probative value (see,
Halloran v Virginia Chens., 41 Ny2d 386, 392 [1977]). I n
addi tion, although M. Auringer clainmed that there was a barrier
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in place sone tinme prior to the accident, and that after the
accident, he saw plywood and two by fours near the area where
plaintiff fell, he did not witness the accident and was not able
to identify any witness to the accident. M. Auringer’s
testinmony, therefore, fails to raise any issue of fact regarding
the condition of the area where plaintiff was working at the tine
of the accident.

The court further finds that at the ECB hearing Pi
Associ ates, LLC admtted to the allegations that there were no
guard rails or barriers throughout the building, including the
floor entries, elevator shafts and openings. Pi Associates, LLC
was represented at said hearing by a M. Chang, and Sam Spadi na,
SLMs principal, who was present at the construction site on the
day of the accident. Pi Associates, LLCs representatives did
not contest the evidence presented at the hearing. Inasnmuch as
the issue of the lack of guard rails was determned at the
adm nistrative hearing, Pi Associates, LLC is collaterally
estopped fromre-litigating this issue (see Ryan v NY Tel ephone
Co., 62 NY2d 494 [1984]; WMatter of Juan C. v Cortines, 89 Ny2d
659 [1997]). In view of the foregoing, plaintiffs’ notion for
partial summary judgnment on the claimof a violation of Labor Law
§ 240(1) agai nst defendants Pi Associates, LLC, the owner of the
bui l ding, and Pi Devel opnent, LLC, the agent of the owner, is
gr ant ed.

Plaintiffs’ notion for partial sunmary judgnent agai nst Maric for
a violation of Labor Law § 240(1) and Maric’s cross notion for
summary judgnent di sm ssing the conplaint.

Maric’'s assertion that it was not an agent of the owner
within the neani ng of Labor Law § 240(1), as it was not del egated
any responsibility to build the stairways or stairway openings,
erect bannisters or provide tenporary protection or barricades
for such openings, and that it did not actually direct or control
the plaintiff’'s work, or had the authority to do so, is wthout
nerit. A prinme contractor hired for a specific project is
subject to liability under Labor Law § 240 as a statutory agent
of the owner or general contractor only if it has been “del egated
the . . . work in which plaintiff was engaged at the tinme of his
injury,” and is therefore “responsible for the work giving rise
to the duties referred to in and inposed by [the statute]” (
Russin v Picciano & Son, 54 Ny2d 311, 318, [1981]). Mari c’s
status as an agent under Labor Law § 240(1) is dependent upon
whether it had the right to exercise control over the work, not
whether it actually exercised that right (see Russin v Picciano &
Son, supra; WIllianms v Dover Hone | nprovenent, Inc., 276 AD2d 626
[ 2000] ; see also Coque v WIdfl ower Estates Devel opers, Inc.,
AD3d  , 818 NYS2d 546 [2006]). Here, the contract between P
Devel opnent, LLC, and Maric provided that Maric was to perform




all of the plunmbing work, including the installation of the
sprinkler system Since the work which gave rise to the
plaintiff’s injuries was specifically delegated to Maric, it was
an agent of the owner (see Russin v Picciano & Son, supra; Sog Vv
G S.E. Dynamics, Inc., 239 AD2d 489 [1997]; Mdynn v Brooklyn
Hospi t al - Cal edoni an Hosp., 209 AD2d 486 [1994]; DAmco v New
York Racing Auth., 203 AD2d 509 [1994]). |In addition, as Maric
choose the party who actually did the work, and entered into a
separate agreenment with the subcontractor, it had the authority
to exercise control over the work, even if it did not actually do
so (see WIllians v Dover Hone |nprovenent, Inc., supra). Once an
entity becones an agent under the Labor Law it cannot escape
l[iability to an injured plaintiff by delegating the work to
another entity (see Mcd ynn v Brookl yn Hospital - Cal edoni an Hosp.
supra; Sperber v Penn Cent. Corp., 150 AD2d 356 [1989]). The
court, therefore, finds that plaintiffs are entitled to parti al
sumary judgnent agai nst Maric on the Labor Law § 240(1) cause of
action, and Maric’s cross notion to dismss this cause of action
i s denied.

That branch of Maric’s cross notion which seeks to disniss
plaintiffs’ causes of action for negligence and a violation of
Labor Law § 200 is deni ed. In order to establish liability for
common- | aw negligence or a violation of Labor Law § 200, the
plaintiff nust establish that the defendant in issue had *
authority to control the activity bringing about the injury to
enable it to avoid or correct an unsafe condition” (Russin v
Picciano & Son, 54 Ny2d 311, 317 [1981]; see Rizzuto v \Wnger
Contr. Co., 91 Ny2d 343, 352 [1998]; Singleton v Citnalta Constr.
Corp., 291 AD2d 393, 394 [2002]), or had actual or constructive
notice of the defective condition causing the accident (see
LaRose v Resinick Eighth Ave. Assoc., LLC, 26 AD3d 470; [2006];
Gatto v Turano, 6 AD3d 390, 391 [2004]; Abayev v Jaypson Jewelry
Manuf acturing Corp., 2 AD3d 548 [2003]; Duncan v Perry, 307 AD2d
249 [2003]; G anbalvo v Chem cal Bank, 260 AD2d 432 [1999];
Cuartas v Kourkounelis, 265 AD2d 293 [1999]; Sprague v Peckham
Materials Corp., 240 AD2d 392 [1997]). “Gener al supervi sory
authority at a work site for the purpose of overseeing the
progress of the work and inspecting the work product is
insufficient to inpose liability for common-|aw negligence and
under Labor Law 200” (Dos Santos v STV Engrs., Inc., 8 AD3d 223,
224 [2004], |v denied 4 NY3d 702 [2004]). Further, the authority
to review safety at the site is insufficient if there is no
evi dence that the defendant actually controlled the manner in
which the work was perfornmed (see Loiacono v Lehrer MGovern
Bovis, 270 AD2d 464, 465 [2000]). Here, there is evidence that
Maric had actual notice of the open stairway shafts and the fact
that they were unprotected. |In addition, there is evidence that
Maric warned its subcontractor about the dangerous condition
wi t hout undertaking to remedy it. The dism ssal of this cause of
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action, therefore, is not warranted.

That branch of Maric’s cross notion which seeks to dismss
plaintiffs’ cause of action for a violation of Labor Law § 241(6)
is denied. In order for a contractor or an owner to be liable
under Labor Law § 241(6), a plaintiff is required to establish a
breach of a rule or regulation of the Industrial Code which gives
a specific, positive command (see R zzuto v Wenger Contr. Co.,
supra; Ross v Curtis-Palner Hydro-Elec. Co., supra; Vernieri v
Enpire Realty Co., 219 AD2d 593 [1995]). In addition, even if
the alleged breach is of a specific Industrial Code rule, that
rul e must be applicable to the facts of the case (see Thonpson v
Ludovi co, 246 AD2d 642 [1998]; Vernieri v Enpire Realty Co.
supra) . Plaintiffs in their conplaint allege violations of 12
NYCRR §§ 23-1.7(b), 23-1.7(b)(1)(i)(ii)(iii), 23-1.15(a-e),
23-1.17(a), 23-1.30, 23-2.5(a-b), and 23-2.7(a)(b)(c).

12 NYCRR § 23-1.7(b) applies to “[e]very hazardous opening
into which a person nay step or fall,” provided that the
hazardous opening’ ... [is] one of significant depth and size...”
(DEgidio v Frontier Ins. Co., 270 AD2d 763, 765 [2000]). The
regul ation requires hazardous openings to be “guarded by a
substantial cover fastened in place or by a safety railing” (12
NYCRR 23-1.7[b][1][i]). Certain other fornms of protection are
needed when enpl oyees are required to work close to the edge of
such an opening (see 12 NYCRR 23-1.7[b]J[1][iii]). Therefore, as
it is undisputed that the stairway shaft was open and unguar ded,
the evidence presented is sufficient to allege a violation of 12
NYCRR 23-1.7(b)(1).

Def endant New York Pre-Cast Inc.’s cross notion for sunmary
j udgnent di sm ssing the conpl aint.

Def endant New York Pre-Cast Inc.’s cross notion for an order
granting summary judgnment dism ssing the conplaint is denied.
New York Pre-Cast Inc. entered into a witten contract with Pi
Devel opnent, LLC to perform the concrete work at the subject
prem ses, and then subcontracted a portion of this work to
Speci al Treatnment General Contracting. Contrary to New York
Pre-Cast’s assertion, the evidence presented establishes that the
manner in which plaintiff’s accident occurred was well within the
purview of Labor Law § 240(1) (see Ross v Curtis-Pal mer
Hydro-Elec. Co., supra at 500-501; Zimrer v Chenmung County
Performng Arts, supra; Manns v Norstar Building Corp., supra
Davidson v E.Q K. Geen Acres, LP., supra; Schneider v Hanover
East Estates, supra; Dawson v Pavarini Constr. Co., supra). That
branch of New York Pre-Cast Inc.’s cross notion which seeks to
dismss plaintiffs’ clainms under Labor Law § 240(1), therefore,

i s denied.




That branch of New York Pre-Cast Inc.’s cross notion which
seeks to dismss plaintiffs’ clains for negligence and for a
viol ation of Labor Law § 200, is denied. Liability under Labor
Law § 200 may be established either by proof that the defendant
had “authority to control the activity bringing about the injury
to enable it to avoid or correct an unsafe condition” (Russin v
Picciano & Son, supra), or had actual or constructive notice of
the defective condition causing the accident (see LaRose v
Resi nick Eighth Ave. Assoc., LLC, supra). Here, Thomas Auri nger
s deposition testinony presented evidence which supports
plaintiffs’ claim that New York Pre-Cast Inc. had actua
know edge of the alleged dangerous condition, to wit, the open
and unguarded stairway shaft, which resulted in the accident.

To the extent that New York Pre-Cast seeks to disnmss a
claimfor a violation of Labor Law § 242, this request is denied
as noot, as the plaintiffs do not allege a violation of this
section of the Labor Law.

Def endant SLMs separate notion for an order disnm ssing the
conpl ai nt.

SLM entered into an agreenent with Pi Devel opnent, LLC
dated Decenber 4, 2002, whereby it agreed to act as the
constructi on manager for the subject construction project. SLMs
contract with Pi Devel opnment, LLC specifically provided, in
Article 2, section 2.3.12 of its terns and conditions that “[t]he
Construction Manager shall review the safety prograns devel oped
with each of the Contractors for purposes of coordinating the
safety prograns with those of the other Contractors. The
Construction Manager’s responsibilities for coordination of
safety prograns shall not extend to direct control over or charge
the acts or om ssions of the Contractors, Subcontractors, agents
or enpl oyees of the Contractors or Subcontractors, or any other
persons perform ng portions of the Work and not directly enpl oyed
by the Construction Manager.” In addition section 2.3.15 of the
contract’s ternms and conditions provided that “Iwith] respect to
each Contractor’s own Wik, the Construction Manager shall not
have control over or charge of and shall not be responsible for
construction nmeans, methods, techniques, sequences or procedures,
or for safety precautions and prograns in connection with the
Wrk of each of the Contractors, since these are solely the
Contractor’s responsibility under the Contract for Construction
The Construction Manager shall not be responsible for Contractor
s failure to carry out the work in accordance with the respective
Contract Docunents. The Construction Mnager shall not have
control over or charge of acts or om ssions of the Contractors,
Subcontractors, or their agents or enployees or any other persons
perform ng portions of the work not directly enployed by the
Construction Manager.”
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M. Spadina, SLMs principal, testified that he was aware
that the site safety manager Anton Rusin conpl ai ned about safety
violations and that it was the contractors’ responsibility to
conply with the safety rules and regul ati ons. He stated that
when he visited the job site there was a | ot of ongoing work and
that he was never able to tell whether an area was unprotected or
whet her the protection had been noved due to the fact that work
was being perfornmed in that area. He stated that he did not
recall seeing unprotected areas when the worknen were not
wor ki ng, and that even if such a condition existed it was the
site safety nmanager’s responsibility to enforce safety standards.
He stated that perhaps a week before the plaintiff’s accident, he
had a conversation with M. Rusin regarding conplaints by the
contractors--that they were each renoving and not protecting the
work areas, not storing materials in a proper manner and not
keeping the site clean. He stated that he sent a letter to all
of the contractors regarding these specific conplaints and
rem nded them of their duty to conply with safety rules and
regul ati ons.

Liability for violations of Labor Law §§ 240[ 1] and 241[ 6]
may be inposed agai nst contractors and owners, as well as parties
who have been delegated the authority to supervise and contro
the work such that they becone statutory agents of the owners and
contractors (see Russin v Louis N. Picciano & Son, 54 Ny2d 311,
318 [1981]; N enajadlo v Infomart NY, LLC, 19 AD3d 384 [2005]).
A defendant may be vicariously liable as an agent of the property
owner for injuries sustained under the Labor Law only where the
def endant had supervisory control and authority over the work
bei ng done when the plaintiff was injured (see Walls v Turner
Constr. Co., 4 Ny3d 861 [2005]; Bl ake v Nei ghborhood Hous. Servs.
of NY Cty, Inc., 1 NY3d 280, 293 [2003]). Here, although SLM
was on site, there is no evidence that it had supervisory contro
or authority over the work being perfornmed by the plaintiff, or
that it had authority to stop any unsafe work practices. Rather,
SLMs contract clearly provided that the constructi on manager was
not given authority to direct and control the work of the prine
contractors or subcontractors and that such authority was
reserved to the contractors. The court therefore finds that SLM
was not Pi Devel opnent, LLCs or Pi Associates, LLCs statutory
agent wunder Labor Law §§ 240[1] or 241[6] (see Adair v BBL
Constr. Serv., LLC, 25 AD3d 971 [2006]), and that it cannot be
liable to the plaintiffs’ under these sections of the Labor Law
Furthernore, as SLM did not have supervisory control over
Plaintiff Nasuro, and as it neither created the dangerous
condition that injured him nor had actual or constructive notice
of it, it cannot be liable for common-law negligence or a
vi ol ation of Labor Law § 200 (see Cones v New York State Elec. &
Gas Corp., 82 Ny2d 876 [1993]; Lonbardi v Stout, 80 Ny2d 290,
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294-295 [1992]; Russin v Louis N Picciano & Son, supra at
316-317). Accordingly, that branch of SLMs notion which seeks
summary judgnent dismssing the plaintiffs’ conplaint in its
entirety is granted.

The individual contractors’ agreenents to hold harm ess and

i ndemmi fy Pi Devel opnent LLC.

Def endant New York Pre-Cast Inc. executed an indemification
and hold harm ess agreenent on January 24, 2003 which provides as
fol |l ows:

To the fullest extent permtted by law, the Contractor Shal
| ndemmi fy and Hold Harml ess the owner, Pi Devel opnent,
LLC and the architect and their agents and enpl oyees
from and against all clains, damages, |osses and
expenses, including but not limted to Attorney’s fees,
arising out of or resulting fromthe performnce of the
wor k, provided that any such claim danages, |o0ss or
expense (1) is attributable to bodily injury, to or
si ckness, disease or death, or to injury to or
destruction of tangible property (other than the work
itself) including the loss of use resulting therefrom
and (2) is caused in whole or part by any negligent act
or omssion of NY Pre-Cast, Inc any subcontractor
anyone directly or indirectly enployed by any one for
whose acts any of them may be liable, regardless of
whether or not it is caused in part by a party

i ndemmi fied hereunder, such obligation shall not be
construed to negate, abridge or otherw se reduce any
other right or obligation of indemity which would
ot herwi se exist as to any party or person described in
t hi s paragraph.

In any and all clains against the owner or the
architect or any of their agents or enployees by any
enpl oyee of NY Pre-Cast Inc., any subcontractor, anyone
directly or indirectly enployed by any one for whose
acts any of them may be liable, the indemification
obl i gation under this paragraph shall not be limted in
any way by any limtation on the anmpbunt or type of
damages, conpensation or benefits payable by or for Pi
Devel opnent, LLC, or any subcontractor under workers or
wor knmen’s conpensation acts, disability benefit acts or
ot her enpl oyee benefits acts.

| dentical agreenents which substituted the name of the
i ndemmitor were executed in favor of Pi Devel opnent, LLC by an
entity identified in the agreenent as “SLM3 Construction Co.,”
on January 4, 2003; by New York Steel Fabricators Inc., on
January 24, 2003; by Maric on April 21, 2003; and by Anton Rusin,
the site safety manager, on May 19, 2003.
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The individual contractors’ agreenents to procure insurance.

The individual construction contracts entered into by Pi
Devel opment, LLC, with Maric, New York Pre-Cast Inc., New York
Steel Fabricators Inc., and Anton Rusin required each contractor
to procure a “100% Perfornmance and Paynent Bond, 1-2 MIIlion
CGeneral Liability Insurance, 2 MIlion Excess/Unbrella Liability
| nsurance with per project aggregate and follow form Wrkers
Conpensation- as required by law.” The contract entered into by
Pi  Devel opnment with SLM required the construction manager to
procure liability insurance of “1-2 MIlion CGeneral Liability
| nsurance, 9 MIlion Unbrella Liability Policy, 11 MIlion Tota
Liability Policy.”

The cross clains interposed by the defendants.

Co-def endants Pi Associates, LLC and Pi Devel opnent, LLC
have interposed cross clains against co-defendants Maric, SLM
New York Pre-Cast Inc., New York Steel Fabricators Inc., and
Anton Rusin for comon-law indemification, contractua
i ndemmi fication, and breach of contract based upon the failure to
procure insurance.

Co- def endant SLM has interposed cross clains against Mric,
New York Pre-Cast Inc., New York Steel Fabricators Inc. and Rusin
for comon-law contribution, and contractual indemification
based upon the hold harmless and indemification agreenent
bet ween the co-defendants and Pi Devel opnent LLC, and for breach
of contract based upon the failure to procure insurance.

Co- def endant New York Steel Fabricators Inc., has interposed
cross clainms against Maric, Pi Associates, LLC, Pi Devel opnment,
LLC, New York Pre-Cast Inc., SLM and New York Steel Fabricators
Inc., for contractual indemification based upon the hold
harm ess and indemification agreenent between the individua
co- def endants and Pi Devel opnment, LLC

Co- def endant Maric has interposed cross clains against Pi
Associ ates, LLC, Pi Devel opnent, LLC, New York Pre-Cast Inc.
SLM New York Steel Fabricators Inc., and Rusin, for common-|aw
i ndemmi fication and contractual indemification based upon the
hold harm ess and indemification agreenent between the
i ndi vi dual defendants and Pi Devel opnent, LLC.

Def endant Maric’s cross notion to dismss all cross clains;
Def endant New York Pre-Cast Inc.’s cross notion to dismss all
cross clains; Defendant SLMs notion for summary judgnent on its
cross clainms for conmon-law i ndemification and its request for
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summary judgnment on its cross clains for contractual

i ndemmi fication, including costs and attorney’s fees; Defendants
Pi Associates LLCs and Pi Devel opnent LLCs cross notion for
summary judgnent on its claim for contractual indemification
agai nst co-defendants New York Pre-Cast Inc.,SLM Maric and New
York Steel Fabricators Inc.

Contractual indemification:

The subject hold harmless and indemnification agreenents
executed in favor of “the owner, Pi Developnent LLC " the
architect, and their agents and enpl oyees” do not define the term
“agent.” The general rule as to indemification clauses is that
‘when a party is under no legal duty to indemify, a contract
assumng that obligation nust be strictly construed to avoid
reading into it a duty which the parties did not intend to be
assunmed” (Tonking v Port Auth. of N.Y. & N J., 3 Ny3d 486, 490,

[ 2004], quoting Hooper Assoc. v AGS Conputers, 74 Ny2d 487, 491,
[ 1989]; Wighten, v ZHN Contracting Corporation, __ AD3d __
2006 NY Slip Op 6850; 2006 N. Y. App. Dv. LEXIS 11435 [Appellate
Di vision, Second Departnent, Septenber 26, 2006]; G lbert v
Al bany Med. Cr., 21 AD3d 677, 678-679 [2005]). Here, the

i ndemmi fication clause contains no reference to the construction
manager, or to any of the other prinme contractors. |In addition,
none of the prime contractors were in privity with one another.
The | anguage of the parties is not clear enough to enforce an

obligation to indemify unnaned entities, and the court will not
rewite the contract and supply a specific obligation the parties
t henmsel ves did not spell out. |If the parties intended to cover

SLM or any of the unnaned prine contractors, as a potenti al

i ndemmitee, they had only to say so unanbi guously (see Tonking v
Port Auth., supra at 489-490). The court, therefore, finds that
defendants SLM New York Steel Fabricators Inc. and Maric may not
mai ntain a cross claim for contractual indemification against
any of the co-defendants.

Accordingly, that branch of Maric’s cross notion which seeks
to dismss the cross clains for contractual indemification is
granted to the extent that such cross clains asserted by
co-defendants SLM and New York Steel Fabricators Inc., are
di sm ssed. Maric’s cross clains for contractual indemnification
agai nst the co-defendants, including Pi Associates, LLC and Pi
Devel opnment, LLC, are also dism ssed (see CPLR 3212[b]).

That branch of New York Pre-Cast’s cross notion which seeks
to dismss the cross clains for contractual i1indemification
asserted by SLM New York Steel Fabricators Inc., and Maric are
di sm ssed.
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SLMs notion for summary judgnment in its favor on its cross
clainms for contractual indemification is denied, and this cross
claimis dismssed as to all co-defendants (see CPLR 3212[Db]).

Def endant Pi  Associates, LLCs and Pi Devel opnment, LLCs
cross nmotion for sumrary judgnent on its clainms for contractua
indemmi fication is denied. In view of the fact that the Court
has determ ned that Pi Associates, LLC, Pi Devel opnent, LLC and
Maric are liable to the plaintiffs under Labor Law § 240, but has
not made any determ nation as to whether these defendants are
al so personally, and not vicariously liable to the plaintiffs
under the other causes of action, the request for contractua
indemification as to Maric is premature. Furthernore, as the
Court has not made any determnation as to the liability of New
York Pre-Cast Inc., and New York Steel Fabricators Inc., the
request for contractual indemification as to these co-defendants
is also premature. Finally, as the Court has determ ned that SLM
is not liable to the plaintiffs, Pi Associates, LLC and Pi
Devel opnent, LLC are not entitled to contractual indemification
fromthis defendant, regardless of whether the indemification
agreenent was executed by SLM or another entity. This cross
cl ai m against SLM therefore, is dism ssed (see CPLR 3212[Db]).

Common- Law | ndemi fi cati on:

In order to establish a claim for common-Iaw
i ndemmi fication, “the one seeking indemity nust prove not only
that it was not guilty of any negligence beyond the statutory
l[iability but nust also prove that the proposed indemitor was
guilty of sone negligence that contributed to the causation of
the accident” (Correia v Professional Data Mgt., 259 AD2d 60, 65
[ 1999]; accord Priestly v Montefiore Med. Ctr., Einstein Mud.
Ctr., 10 AD3d 493, 495 [2004]) or “in the absence of any
negl i gence” that the proposed indemitor “had the authority to
di rect, supervise, and control the work giving rise to the injury
” (Hernandez v Two E. End Ave. Apt. Corp., 303 AD2d 556, 557
[ 2003]; see also Kelly v Cty of New York, = AD3d __ , 2006 NY
Slip Op 6558, 2006 N Y. App. Dv. LEXIS 10935 [Appellate
Di vision, Second Departnent, Septenber 19, 2006]; Coque vV
W df |l oner Estates Devel opers, Inc., _ AD3d __ , 818 NYS2d 546,
[ 2006] ; Perri v G lbert Johnson Enters., 14 AD3d 681, 684-685
[ 2005]). Wiere nore than one party m ght be responsible for the
accident, sunmary judgnment granting indemnification against one
party is inproper (see Freeman v National Audubon Soc’y, 243 AD2d
608, 609 [1997]). Here, defendants Pi Associates, LLC Pi
Devel opment, LLC, and Maric have each been found liable to the
plaintiffs for violations of Labor Law § 240(1). The Court,
however, has made no determ nation as to whether these defendants
may also be guilty of any negligence beyond the statutory
l[tability, and has not dismssed plaintiffs’ clainms based on
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comon- | aw negligence and violations of Labor Law §§ 200 and 241.
In addition, the Court has made no determination as to the
l[iability of co-defendants New York Pre-Cast, New York Steel
Fabricators, and Anton Rusin. Therefore, Maric’s request to
dism ss the cross clains for comon-Iaw i ndemnificati on asserted
by Pi Associates LLC, and Pi Devel opnent LLC is denied, as
premature. New York Pre-Cast Inc.’s request to dismss the cross
clainms for common-|law i ndemi fication asserted by Pi Associ at es,
LLC, Pi Devel opnent, LLC, and Maric, is also denied, as
premat ure.

The court has determ ned that defendant SLMis not liable to
the plaintiffs and has dism ssed the conplaint as to this
defendant. Therefore, SLM cannot be liable to the plaintiffs’
for damages and is not entitled to seek common-I|aw
indemification in order to recover legal fees and litigation
costs. It is well settled in New York that a prevailing party
may not recover attorneys’ fees from the losing party except
where authorized by statute, agreenent or court rule (see Chape
v Mtchell, 84 Ny2d 345, 349 [1994], quoting Hooper Assoc., Ltd.
v AGS Conputers, Inc., 74 Ny2d 487, 491 [1989]; U S. Underwiters
Ins. Co. v City Cub Hotel, LLC, 3 NY3d 592, 597 [2004]; M ghty
M dgets, Inc. v Centennial Ins. Co., 47 Ny2d 12, 21-22 [1979]).
SLM has not established that it entered into a contract with any
of the co-defendants for the paynent of |egal fees, and such
paynents are not authorized by any statute or court rule
Therefore, that branch of SLMs notion which seeks summary
judgnment in its favor against the co-defendants on its cross
claim for common-law i ndemmification is denied. Maric’s and New
York Pre-Cast Inc.’s requests to dismss SLMs cross claim for
common-|law i ndemi fication is granted, and this cross claimis
al so dism ssed as to all co-defendants (see CPLR 3212[b]).

The cross clains for breach of contract based upon the alleged
failure to procure insurance:

The individual prine contractors, as well as SLM entered
into separate contracts with Pi Devel opnent, LLC which required
each contracting party to procure their own insurance policies.
None of these contracts required that the construction nanager or
the other prime contractors be nanmed as an insured or an
additional insured. None of the prine contractors and SLM were
in privity wwth one another, and as each prinme contractor and SLM
were required to obtain their own insurance policies, none of
these parties can be considered a third-party beneficiary of one
anot her . Therefore, as SLM nmay not maintain a cross claim
agai nst the co-defendants for breach of contract based upon an
alleged failure to obtain insurance, Maric’s and New York
Pre-Cast Inc.’s requests to dismss SLMs cross claimfor breach
of contract is granted. This cross claimis also dismssed as to
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all defendants (see CPLR 3212[b]).

Maric’s and New York Pre-Cast Inc.’s requests to dismss Pi
Devel opnent, LLC and Pi Associates, LLCs cross claimfor breach
of contract is denied, as no evidence has been presented by any
of the parties regarding the procurenent of insurance.

Concl usi on

In view of the foregoing, plaintiffs’ notion for an order
granting partial summary judgnent on the claimof a violation of
Labor Law § 240(1) against defendants Pi Associates, LLC, P
Devel opnent, LLC, and Maric is granted.

Maric’'s cross notion for an order granting sunmary | udgnent
di smissing the conplaint is denied. That branch of Maric’s cross
notion which seeks to dismss the cross clains for contractual
indemmification is granted to the extent that such cross clains
asserted by co-defendants SLM and New York Steel Fabricators
Inc. are dismssed. That branch of Maric’s cross notion which
seeks to dismss SLMs cross claim for breach of contract is
gr ant ed. Maric’s cross clains for contractual indemification
agai nst the co-defendants, including Pi Associates, LLC and Pi
Devel opnent, LLC, are dism ssed. That branch of Maric’s cross
notion which seeks to dismss Pi Devel opment, LLCs and Pi
Associ ates, LLCs cross claimfor breach of contract is denied.

Def endant New York Pre-Cast Inc.’s cross notion for an order
granting summary judgnment dism ssing the conplaint is denied.
That branch of New York Pre-Cast Inc.’s cross notion which seeks
to dismss the cross clains for contractual indemification
asserted by SLM New York Steel Fabricators Inc., and Maric is
granted. That branch of New York Pre-Cast Inc.’s cross notion
whi ch seeks to dismss SLMs cross claimfor breach of contract
is granted. That branch of New York Pre-Cast Inc.’s cross notion
whi ch seeks to dismss Pi Devel opnent, LLC and Pi Associates, LLC
's cross claimfor breach of contract is denied.

That branch of SLMs notion which seeks summary judgnent
dism ssing the plaintiffs’ conplaint in its entirety is granted.
That branch of SLMs notion which seeks summary judgnent in its
favor on its cross clains is denied. SLMs cross clains for
contractual indemnification and for breach of contract based upon
an alleged failure to obtain insurance is dismssed as to al
co- def endant s.

Def endant Pi Associates, LLCs and Pi Devel opnent, LLCs
cross notion for sunmary judgnent on their clainms for contractual
indemmi fication as to Maric, New York Pre-Cast Inc., and New York
Steel Fabricators Inc., is denied. That branch of said cross
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notion whi ch seeks summary judgnment on the claimfor contractual
i ndemmi fication against SLMis denied, and this cross claimis
di sm ssed as to SLM

Dat ed: COctober 11, 2006

J.S. C



