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COUNTY OF NEW Y O N  - PART 57 

PRESENT: I-Ton. Marcy S. Friedman, JSC 

S 

THYSSENKRUPP ELEVATOR CORPORATION, 
Tiidex No.: 601 693/04 

DECISION/ORDER 
PlaintfJ 

- against - 

GRISTEDES’S FOODS, TNC., et al., 

De fen dci 11 ts . 

x 

This is an action to recover unpaid maintenance aiid other charges allcgedly due under 

escalator service coiitracts for two Cristedes supelmarkets - one located at 251 West SGLh Street 

(“SGL” Street store”) and one located at 2101 Broadway (“Broadway store”) in Manhattan. 

Plaintiff moves for suniiiiary judgiiiciit 011 its complaint. Defendants Gristede’s Foods, Tnc., Red 

Apple Company, Inc. and Gristede’dRcd Apple Company (collectively “Gristede’s”) cross-move 

for leave to serve an amended answcr. 

Plaintiff moves for sumiua ry  judgment based on an account stated. “An account stated 

exists \vhcr-c a party to a contract receives bills or invoices and does iiol protest within a 

reasonable time.” (Bartiiiiig v Bai-tiling, 16 AD3d 249, 250 [ lS t  Dept 20051; Maiihattaii 

Teleconis. Corp. v Best Payphones, Tnc., 299 AD2d 178 [ 1“ Dept 20021, lv denied 100 NY2d 

507 [2003].) Plaintiff makes a prima facie showing of an account stated for unpaid invoices for 

iiioiithly maintenance and repair charges under the coiitracts for the two stores, for the period 

thi-ougli March 2004, in the amount 01‘$58,601.34. In support of this claim, plaintiff submits the 
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‘iffldavit of its credit manager, Stevcn Szykuc, who altests that invoices for this ainoiint were sent 

to Gristede’s in the regular course ofbusiness, and that Gristede’s never objected to the invoices 

or complained about any deficiencies in plaintiffs work. 

Gristede’s rails to raise a tl-iablc issue of fact in opposition. Notably, defendants wholly 

rail to address plaintiffs averment that i t  retained t1i.e invoices at issue without objcction. 

Tiistead, defeiidaiits argue that plaintiffs iiiainteiiarice o r  the escalators was defective and that 

they were required to pcrforni extensive work on Ihe escalators after plaintiff ceased to perfoini 

work under the contracts. However, absent any showing that defendants objected to the invoices, 

the claim that plaintirf bi-eaclicd the contract is unavailing.’ 

Defendants also fail to raise a triable issue of fact based on defendants’ other defenses 

and coLiiiterclaims, Defendants’ showing of the merits of these c l a i m  is either wholly conclusory 

or bascd mcrely on the assertions of defendants’ counsel. 

Plaintiff also clainis that it is entilled to a service chargc on overdue balances. The 

contracts for both of the stores providc for a “service charge of 1 % % per month” on deliiiqueiit 

or overdue accounls. Contrary to defendants’ contention, this charge is enforceable, given the 

absence of any evideiitiary showing o n  this record of uncoiiscionability. (See Warren Elcc. 

Suiiply Inc. v Davidson, 284 AD2d 869 [3d Dept 2001 1; Bloom v Trepmal Constr. Coip., 29 

‘It is notcd, moreover, that defendants’ assertions o f  breach of contract are primarily made by 
defendants’ attorney, who does not purport to have personal hiowledge of the facts and whose statements 
arc therefore without probative value. While defendants’ attorney annexes repair proposals by another 
elevator company, dated betwecii March and September 2004, defendants do not show that the repairs 
were needed as a result of improper maintenance by plaintiff. Moreover;while defcndaiits cite the 
deposition testimony of Steven Moskowitz, who was responsible for Gristede’s maintenance, that 
plaintiff did not propei-ly perform maintenance, defendants fail to cite any testimony by Moskowitz or  
any other witncss that defendants objected to plaintiffs bills on this, or any other, ground. 
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AD2d 951 [2d Dept 19681, affd 23 NY2d 730.) However, defendants’ computation of the 1 % 

% service charge includes charges on accelerated maintenance payments for 2005. As discussed 

below, a triahle issue of fact exists as to plaintiffs entitlement to acceleratc such payments. 

Computation of the service charge will therefore be hcld i n  abeyance pending determination of 

this issue. 

Plaintiff clainis accelerated maintenance payments under the Broadway coiltract which 

provides in pertinent part: “A service charge of I ‘/z % per month, or tlie highest legal rate, 

whichever is less, shall apply to overdue accounts. If you do not pay any sui11 within sixty (60) 

days from the billing date, we may also choose to do one o€  the following: 1) suspend all service 

uiitil all amounts due have been paid in full, or 2) declare all sums for the unexpired term of this 

agreern en t due imiiied i at el y and t elm in at e tli is agr eeni e 11 t . ” 

Contrary to defendants’ contention, the acceleration clause is eiirorccablc. It is well 

sellled that whcthcr sucli a clause is an enforceable liquidation of daiiiages or an irnenforceable 

penalty is a question of law for the court. (See JMD Holdiix C o p ,  v Conuess Fin. Corp., 4 

NY3d 373 [2005].) It is the burden of the party seeking to avoid liquidated damages to show that 

tlic staled liquidatcd damages are a penalty. (Id. at 380; Hunts Point Multi-Sew. (3.- Inc. v 

Tci-ra Fii-nia Constr. MRt. & G en. Contr., 5 AD3d 183, 184 [ l ”  Dept 2004][intcr1ial citation 

oni i tted] .) 

As the Court of Appeals has recently explained, “[tloday the trend favors rreedoni of 

contract through tlie eiiforccincnt of stipulated damage provisions as long as they do not clearly 

. disregard the priiiciple of compensation.” (,IMD Holding Corp., 4 NY3d at 38 1 .) It has long 

hecn held that agrceiiients providing for the acccleration of the entire debt upon default will bc 
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en forced “[a]bsent some element of fraud, exploitive overreaching or unconscionable conduct.” 

(& Fifty $tates Mrzt. Gorp. v Pioneer Auto Parks, Inc., 46 NY2d 573, 577 [ 19791; JMD Holdins 

Coy . ,  4 NY3d at 380[cjtiiig with approval Fifty States MTt. Coi-p.].) Here, defendants, which 

are sophisticated business entities with numerous stores, do iiot show or, indeed, even allege, that 

s u c h c i rc um s t an c e s ex i s t ! 

Nor (lo dehidants make aiiy showing “citlier that dainagcs flowing from a prospective 

early teniiiiiatioii were readily ascertaiiiable at the time [the coiilracts were made] or that the 

carly termination fee is conspicuously disproportionate to these foreseeable losses.” (See JMD 

HoldinE Corp., 4 NY3d at 380; Truck Rent-A-Ctr. v Puritan Farms 2d, 41 NY2d 420 [1977] .) 

In h i s  regard, it is noted that had a liquidated damages clause not been included in the contract, 

plaintiffs measure of daniages would liave been “the present value of the balance owed by 

ddeiidaiit under the contract loss the costs reasonably savcd by plaintiff as a result of thc brcach.” 

(See American List Corp. v U.S. News 6r. World Report, Inc., 75 NY2d 38,44 [1989]; PJI 3d 

4:20.1 [Supplemental Charge][2006].) Defendants do iiot show or even claim that the costs that 

plaintiff could liavc savcd in the event of breach would have been reasonably ascertainable or 

that the liquidated damages provision is disproportionate to the foreseeable losses. 

While tlie acceleration provision is tliercfore cnforccable, the court cannot find on this 

record that plainti I‘E was entilled to accclcrate the payiiicnts due under tlie contract. 

Plninti ff claims that it terminated the contract by letter dated “March, 2004” and accelerated a l l  

rcmaitiing paynieiits due under the contract. (Szykuc Aff., 7 19.) Plaintiff identified the letter as 

Exhibit 27,  but failed to attach it to the Szykuc affidavit. hi aiiy event, defendants raise a triable 

issue of fact as to whether Ihe coiitract was ever terminated, based 011 the testimony OP plaintirf s 

I 
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service supervisor, David Mann, that plaintiff continued to perfom servicc for Gristede’s 

notwithstanding its non-payiient of bills. (& Mann Dep. at 84-92.) 

Finally, plaintiffs have demonstrated their entitlement to attorney’s fees in an amount to 

be dctermined, as iequestcd, at a hearing. The contract for the 86Ih Street store provides for 

recovery ofattorucy’s fees in  the event an attorney is hired to enforce lhe contract. The coiilract 

for the Broadway store authorizes attormy’s fees where, as here, plaintiff is the prevailing party. 

Tiiniing to deleiidants’ cross-motion, defendants seek leave to amend their answer to 

m e i t  affiriiiativc defenses alleging that plaintiff had a duty to mitigate damages; that thc 

acceleratioii clause is an unenIobrceablc peiialty; and that plaintiff has no “standing” to suc under 

the contract for the 86‘h Street store. 

Leave to amend should be freely granted in the absence of prejudice. (& CPLR 

3025[b]; McCaskev, Davies & Assocs. v New York City Healtli & Hosns. Coiv., 59 NY2d 755 

[ 19831.) However, lcave to aiiieiid should not be granted if the proposcd airiendment I S  plaiiily 

lacking in merit. (& Koss v Board of Trustees of the Fashion Inst. of Tech., 281 AD2d 200 [ 1” 

Dept 2001; Sharon Ava & Co. v Olympic Tower ,4$socs., 259 AD2d 31 5 [l” Dept 19991.) 

For the reasons stated above, leave to assert a defense that thc liquidated damages clause 

is a penalty is denied. The defense of mitigation oldamages must also fail, as it settled that 

“whcre a contract contains a valid liquidated damages clause, mitigation is irrelevant.” (Crown It 

Servs., Inc. v Koval-Olsen, 11 AD3d 263, 266 [ lb’  Dcpt 20041.) 

The defense of standing is also without merit. Defendants contend that plaintiff may not 

main ta in  its claims relating to the 861h Street store because the service contract for that store was 

made between dcfcndants and plaintifrs assignor, and del‘endants never consentcd to the 
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nssignnient. Contracts, other than personal services contracts, are assignable without the 

defendant's consent. (Eisner Computer SolutiQns, LI,C v Gluckstein, 293 AD2d 289 [ l s t  Dept 

20021 .) 

Tlic coiirt has coiisidercd defendants' reinajnjng contentions and finds them to be without 

. merit. 

It is accordingly hereby ORDERED that plaintiff's motion is granted to the followiiig 

cx t c11 t : 

It is ORDERED that plaintiff is awarded judgment against defendants Gristede's Foods, 

Inc., Rcd Apple Company, Inc. and Gristede'dRed Apple Company, joiiitly and severally, in  the 

amoLuit of $58,601.34; and it is further 

ORDERED that entry ofjudgment shall be held in abeyance pencling trial of plaintiffs 

reniainiiig claims; and i t  is further 

ORDERED that defendants' cross-motion is denied; and it is further 

ORDERED that the parties shall appear for a pre-trial conference in Part 57 of this Court 

on M.arch 30, 2006 at 2:30 p.m. 

This constitutes the decision and order of the court. 

Dated: New York, New York 
Febiiiary 27, 2006 

F I L F " ?  

MARC Y FR'IkDIdAN, J. S . C. 
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