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Thi s order disposes of two notions, nunbered 1 and
2, which appeared on the Part 10 notion cal endar of
August 1, 2006.

Plaintiff comrenced this action seeking to recover
damages for personal injuries alleged to have been sustai ned
on Septenber 23, 2003 due to a trip and fall which occurred
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on the sidewal k adjacent to prem ses | ocated at 90-37 52nd
Avenue, in the County of Queens, City and State of New YorKk.

Plaintiff noves for an order pursuant to CPLR § 3403
granting a special preference and directing the cal endar
clerk to place this action on a |list of preferred cases on
the ground that plaintiff has reached the age of seventy
years.

Def endant Sal DAm co Construction, Inc. (Construction)
noves for an order pursuant to CPLR 3212 granting sunmary
j udgnent dism ssing the action in its favor.

On August 1, 2006, the parties, except defendant
Construction which did not appear, executed a stipulation
consenting to the granting of a trial preference to
plaintiff and resolving certain discovery issues.

Contentions of the Parties

Def endant Construction asserts that the individual
defendants Salvatore DAmco (S. DAmico) and his wfe
Antonia DAm co (A DAm co) purchased the subject prem ses
in April 2003. They owned it in their individual capacities
but never lived there. There was a one-famly house on the
property at that tine. In February 2004, the corporate
def endant Constructi on began denolition of the house and the
construction of two houses on the property - a four famly
house and a three famly house. Defendant Construction did
not performany work on the prem ses until after plaintiff’s
accident. It obtained a permit for the work from def endant
The City of New York (City) in February 2004. Def endant
Construction submts the affidavit of defendant S. DAm co,
who is also its principal officer, in support of such
assertions.

In opposition to the notion, defendants S. DAm co and
A. DAm co assert that plaintiff testified at her deposition
that there was wood around the property |located to the right
of where she fell. On the accident date, she did not notice
anything witten on the wood nor did she see an address for
the property at that tinme. Defendant S. DAmico testified
that he put plywood at his premi ses in February, 2004 before



[* 3]

he started the denolition of the prem ses. Plaintiff’s
testinmony conflicts with defendant S. DAm co’s affidavit
concerning the time when the plywod was erected at the
premses. It is argued that a question arises as to whether
plaintiff actually fell in front of the DAm co prem ses
especially as she didn't see any address, signs or other
posti ngs thereat.

Plaintiff opposes the notion for summary judgnent and
annexes the sworn affidavit of Joseph MPherran, a
previously identified witness to the subject accident. He
states that prior to plaintiff’s trip and fall, he had
observed construction work going on at the subject prem ses.
Specifically, he observed construction equi pnent, such as
Bobcats, being driven on the subject sidewalk prior to
plaintiff’s accident. Such affidavit squarely contradicts
defendant S. DAm co’s account as to the comencenent of
construction work at the subject prem ses.

In reply, defendant Construction contends that the
affidavit of M. MPherran does not contradict the affidavit
of defendant S. DAm co which states that he acted solely in
his individual capacity as the owner of the prem ses at all
times prior to the issuance of the denolition permt in
February, 2004. Any work done prior thereto would have been
by the honeowners in their individual capacity. M.
McPherran also stated that there was a gap in tinme of
several weeks when he observed work being done, the breaking
of a portion of a front fence to clean and naintain the

| awn, and the alleged accident. There would have been
actual or constructive notice of the alleged defect on the
part of the honeowners. Def endant Construction sharply

contests M. MPherran’s affidavit which is contradicted by
defendant S. DAm co’s and plaintiff’s testinony.

Plaintiffs and defendants S. DAmico and A DAmco
submt sur-replies contending that defendant Construction
has raised a new argunent which is not supported by any
evidence. Defendant S. DAm co never nmade any statenents in
his affidavit that he was acting in his individual capacity
prior to February, 2004, including when he cleaned up his
front lawn. Defendant Construction refers to his deposition
testinmony but has not submtted a full transcript or
rel evant pages thereof. The sur-replies contain the
deposition testinony of M. MPherran which was taken after
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the instant notion was submtted. He testified that he saw
workers with a truck and a sign with defendant Construction
s nane on themat the prem ses when work was bei ng perforned
there prior to plaintiff’s accident. He observed heavy
equi pnent going over the sidewalk and tearing it up.

Al t hough served with the notions, defendant Cty has not
subm tted any papers in opposition thereto.

Deci si on of the Court

The nmotion by plaintiff is granted there being no
opposition and in accord with the stipulation dated
August 1, 2006. A special preference pursuant to CPLR 3403
based upon plaintiff’s having reached the age of seventy
years is granted provided that a copy of this order with
notice of entry is served upon all defendants and filed upon
the Cerk of the Trial Term Support Ofice forthwith. The
court notes that this matter is presently scheduled in the
Trial Scheduling Part on Cctober 18, 2006.

The notion by defendant Construction is deni ed.

“A party noving for summary judgnment nust make a prina
facie show ng of entitlenment to judgnent as a matter of | aw,
produci ng sufficient evidence to denonstrate the absence of
any material issue of fact. Once this show ng has been nade,
the burden shifts to the nonnoving party to produce
evidentiary proof in adm ssible formsufficient to establish
the existence of material issues of fact that require a
trial for resolution.” Guffrida v. G tibank, 100 Ny2d 72 at
81.

In the instant case, defendant Construction initially
established its entitlenent to judgnent as a matter of |aw
by submtting evidence to show that it did not perform any
work at the subject premses prior to receiving its
dermolition permt in February, 2004. However, in opposition
to the notion, the other parties have raised naterial issues
of fact which warrant denial of the notion. The affidavit
and deposition testinony of M. MPherran clearly show that
trucks, equi pnent and workers of defendant Construction were
present at the subject prem ses and were perform ng work
thereat prior to plaintiff’s accident. He specifically
testified that such equi pnent traversed the sidewal k and



[* 5]

damaged it in the area where plaintiff fell. Wi | e
defendant Construction refers to certain deposition
testinony by defendant S. DAmi co, no full transcript of his
testi nony has been provided to the court on this notion.

Accordingly, the plaintiff's nmotion for a trial
preference is granted there being no opposition and upon
consent as set forth above.

The notion by defendant DAm co Construction, Inc. for
summary judgnment is deni ed.

Dat ed: Septenber 18,2006 ........ ... ... .. ...
HON. DAVID ELLI OT



