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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK IAS PART 21 

-----------------------------------------------------------------------,}{ 
In the Matter of the Application of 
TIVOLI STOCK LLC and TIVOLI BI LP, 

Petitioners, 

For a judgment pursuant to Article 78 of the CPLR 

-against-

NEW YORK CITY DEPARTMENT OF HOUSING 
PRESERVATION AND DEVELOPMENT, 

Respondent. 
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ROBERT D. LIPPMANN, J.: 

In this CPLR Article 78 proceeding, petitioners, Tivoli Stock LLC and Tivoli BI 

LP (collectively, Tivoli}, seek a mandatory injunction directing respondent, New York City 

Department of Housing Preservation and Development (HPD) to issue: a Letter of No Objection 
---

in response to petitioner's April 27, 20005 written request (exhibit E to the verified petition) to 

dissolve Tivoli Towers Housing Co., Inc. (Tivoli Housihg) or .. reconstitute Tivoli Housing 
• I 

pursuant to Private Housing Finance Law (PHFL) § 35; an order, pursuant to CPLR 408 and 

3120 (4), authorizing petitioners to serve on respondent a subpoena duces tecum for documents 

necessary to the prosecution of this action; and an order awarding petitioners costs and 

disbursements of this proceeding. 

Tivoli is the contract vendee under a contract to purchase the stock of a limited-

profit housing company which owns nominal title to the land and apartment building located at 

49-57 Crown Street, Brooklyn, New York, commonly known as Tivoli Towers, as well as the 
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beneficial ownership of the building (verified petition,§ 2). Tivoli Towers was developed under 

article II of the PHFL (Mitchell-Lama Law) to provide housing for low- and moderate-income 

persons and families. The Mitchell-Lama Law is a government program for encouraging the 

private development of low- and middle-income housing. The program encourages such housing 

by offering state and municipal assistance to developers in the form oflong-term, low-interest 

government mortgage loans and real estate tax exemptions. In return for these financial benefits, 

developers agree to regulations concerning rent, profit, disposition of property and tenant 

selection (see PHFL §§ 20-23, 28, 31, 33, see generally 9 NYCRR 1700. l et seq.). Absent some 

specific restrictive covenant, a limited-profit housing company, aided by a loan maae after May 

1, 1959, may ''voluntarily dissolve," e.g., become deregulated. Under PHFL § 35 (2), the only 

conditions imposed on a housing company for dissolution without the consent of the supervising 

agency, are that it pay the remaining mortgage loan principal and interest, as well as all expenses 

incurred in the dissolution, and that at least 20 years have elapsed since the occupancy date. 

In 1969, the Board of Estimate of the City of New York approved the application 

of Tivoli Housing for a proposed limited-profit rental housing project under the PHFL. The Plan 

and Project upon which the Board of Estimate based its approval stated that the development 

would be for "middle income families ... it is intended that the improvements to be constructed 

on the development site will be financed b:y a mortgage issued by the City of New York under 

Limited-Profit Housing Companies Law (Article Il of the PHFL)" (answer, exhibit A). The 1972 

deed from the City conveying the parcels upon which Tivoli Towers was to be built, contains a 

restrictive covenant "to devote the land to the uses specified in the plan for the area approved by 

the Board of Estimate for a period of 50 years" and requires that any change in this use be 

2 

[* 2]



- 11 

approved by the City (Restrictive Covenant) (answer, exhibit E). 

Tivoli Housing, the limited-profit housing company organized under the Mitchell­

Lama Law, and petitioners Tivoli Stock LLC and Tivoli BI LP, now seek to accomplish a "buy 

out" of the Mitchell-Lama Program, relying on the provisions in the Mitchell-Lama Law that 

allow a buy out after 20 years. The buy out would result in the rent at Tivoli Towers increasing 

to market value. 

HPD argues that the issue before the court is not whether Tivoli Housing has an 

absolute right to dissolve and effect a buyout of the Mitchell-Lama Program after 20 years, but 

whether or not the proposed buy out from the Mitchell-Lama Program is precluded by the 

housing company's independent obligation under the Restrictive Covenant, since the buy out 

would result in a change in use from the affordable housing contemplated by the Mitchell-Lama 

program, and the Plan and Project upon which the Board of Estimate based its approval. A 

change in use under the Restrictive Covenant requires HPD'S approval, which was denied. 

Ultimately, however, the issue before the court is whether HPD'S denial of what HPD 

characterizes as a change in use, is arbitrary or capricious. 

Pursuant to PHFL § 2 (15), the "supervising agency" of housing companies in the 

City of New York is HPD. PHFL § 2 (20) defines a "plan" under this statute as follows: "A plan 

or undertaking for the clearance, replanning and reconstruction or rehabilitation of a substandard 

and insanitary area or areas and for recreational and other facilities incidental or appurtenant 

thereto to effectuate the pwposes of article eighteen of the constitution ... 

Section 35 (2) of the PHFL provides for the voluntary dissolution of a limited­

profit housing company as follows: 
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"2. A company aided by a loan made after May first, nineteen 
hundred fifty-nine, may voluntarily be dissolved, without the 
consent of the commissioner or of the supervising agency, as the 
case may be, not less than twenty years after the occupancy date 
upon the payment in full of the remaining balance of principal and 
interest due and unpaid upon.the mortgage or mortgages and of any 
and all expenses incurred in effecting such voluntary dissolution. 

3 .... After such dissolution and conveyance, or such reconstitution, 
the provisions of this article shal1 become and be inapplicable to 
any such project and its owner or owners and any tax exemption 
granted with respect to such project pursuant to section thirty-three 
hereof shall cease and terminate." 

Pursuant to the New York City Charter§ 1802 (6) (d), the commissioner ofHPD 

represents the.City in canying out the provisions of, inter alia, the Mitchell-Lama Law, and acts 

as and exercises the powers, rights and duties that the Mitchell-Lama Law vests in the 

"supervising agency." The rules promulgated by HPD in carrying out its duties and obligations 

as the "supervising agency" under the Mitchell-Lama Law are set forth in Chapter 3 of Title 28 

of the Rules of the City of New York (RCNY). Section 3-14 (i) of Title 28 of the RCNY is 

entitled "Voluntary Dissolution," and includes language quoted from PHFL § 35. 

The facts are as follows: On or about July 14, 1969, the Commissioner ofHPD 

forwarded to the Chair of the City Planning Commission the Plan and Project entitled "Tivoli 

Towers A Limited Profit Housing Project Supervised by Housin~ and Development 

Administration ~fthe City of New York,, (Plan and Project). The sponsor of the project was 

Irving Lentnek, who arranged to have Tivoli Towers Co. Inc. organized pursuant to the 

provisions of the Limited-Profit Housing Companies Law (answer, exhibit C). The 

Development Plan Summary section describes the proposed limit~-profit rental housing project 

as one "planned for the Crown Heights Community, an area fonnerly considered one of the finest 
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in the CityofNew York and now suffering the throes of typical urban blight in its transitory 

state." One of the purposes of the project was to "help dam the blight which has consumed this 

area of our City by enabling young families, the backbone of any community to find moderately 

priced modem well equipped housing in an area most suited for such purposes" (answer, exhibit 

A). 

The Plan and Project acknowledges that the project would be for "middle income 

families" and that in order for the project to be within the "financial means of middle class 

families ... it is intended that the improvements to be constructed on the development site will be 

financed by a mortgage issued by the City of New York under the Limited-Profit Housing 

Companies Law (Article Il of the Private Housing Financing Law)." The Plan and Project 

describes the "Project Site," in relevant part, as follows: ''The development site will be devoted 

entirely to residential use (except, of course, the required parking facilities), consisting generally 

of the aforesaid residential apartment building, appropriate parking, swimming pool, recreational 

areas, and landscaped park areas. There will be no commercial space" (answer, exhibit A). 

On or about August 10, 1972, the City of New York deeded two of the three lots 

underlying the apartment building to Tivoli Housing, a New York limited-profit housing 

company. By acceptance of this deed, Tivoli Housing, for itself, its successors and assigns, 

covenanted as follows: 

"A. That the grantee, its successors and assigns will and shall 
devote the land to the uses specified in the plan for the area 
approved by the Board of Estimate, for the Tivoli Towers Housing 
Project. Said covenant is to run for a period of 50 years from the 
completion of the clearance, replanning and reconstruction and 
neighborhood rehabilitation of the area. 
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B. That for a period of 50 years from the completion of the 
clearance, replanning, reconstruction and neighborhood 
rehabilitation of the area, no change shall be made in the use of the 
land as specified in the plan without the consent of the State 
Commissjoner of Housing and Community Renewal [i.e., the 
DHCR] and the Administrator of the New York City Housing and 
Development Administration" 

(order to show cause ~ 20). 

Thereafter, the Tivoli Towers project was constructed and a Certificate of 

Occupancy for the building was issued on October 18, 1974 (answer, exhibit F). 

By letter dated April 20, 2005, Tivoli Housing applied to HPD for approval to 

transfer the stock of that limited-profit housing company to Tivoli Stock LLC, as well as· 

approval to transfer the beneficial ownership of the Tivoli Towers housing project to Tivoli BI 

LP (answer, exhibit G). By letter dated July 26, 2005, HPD consented to this stock transfer 

(answer, exhibit H). On or about April 27, 2005, Tivoli Housing, Tivoli Stock LLC and Tivoli 

BI LP notified HPD of their intention, once the above described stock transfers and beneficial 

ownership interest transfers were effected, to prep.ay its mortgages and dissolve Tivoli Housing 

or reconstitute Tivoli Housing, pursuant to PHFL § 35 (answer, exhibit I). Tivoli,s April 27, 

2005 notice explained that upon the dissolution or reconstitution of Tivoli Housing, Tivoli 

Towers would no longer by subject to the PHFL or HPD,s jurisdiction. 

In or about February 2006, HPD advised Tivoli,s counsel that the tenants' 

association at Tivoli Towers had claimed that the Restrictive Covenant in the City deed 

prevented Tivoli from voluntarily withdrawing from the Mitchell-Lama program and prohibited 

Tivoli from exercising its right, pursuant to the PHFL, to bring Tivoli Towers out of the 
. . 

Mitchell-Lama program. Thereafter, HPD advised Tivoli's attorney that the decision of the New 
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York Court of Appeals in Matter of Columbus Park Coip. v Department ofHous. Preserv. & 

Dev. of City ofN.Y., 80 NY2d 19 [1992], could prohibit Tivoli from dissolving or reconstituting 

Tivoli Housing. On April 11, 2006, petitioners were informed, at a meeting with HPD, that HPD 

would not be issuing a Letter of No Objection to Tivoli. Tivoli states that as a result of the City's 

refusal to issue a Letter of No Objection, Tivoli cannot obtain the financing that it needs to fund 

the acquisition. 

fu bringing this Article 78 proceeding, petitioners claim that the change from 

affordable housing to market value rents is not a change in use, pursuant to the terms of the 

:Restrictive Covenant and that, therefore, HPD's consent is not required. Petitioners contend that 

the Restrictive Covenant only requires residential use for 50 years, but not the affordable housing 

contemplated by the Mitchell-Lama Law and the Plan and Project for Tivoli Towers upon which 

the Board of Estimate based its approval. 

The Plan and Project prepared and presented to the City of New York for Tivoli 

Towers sets forth, among other things, the proposed use of the project. The Plan and Project 

acknowledges that the project would be for "middle income families" and that in order for the 

project to be within the "financial means of middle class families ... it is intended that the 

improvements to be constructed on the development site will be financed by a mortgage issued 

by the City of New York pursuant to the Limited-Profit Housing Companies Law (Article II of 

the Private Housing Financing Law" (answer, exhibit A). The developer also applied for certain 

subsidies available from the federal government, to "enable middle class families to share the 

benefits of modem apartments at prices which would be prohibitive under conventional 

construction and financing costs." fu constructing this residential apartment building for these 
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"middle income" and "middle class families," the developer "intend[ ed] to join with the 

Government to arrest urban blight and the flow of productive, young families from the City" 

(answer, exhibit A). 

Petitioners hinge their argument that the HPD should be compelled to issue a 

Letter of No Objection on the paragraph in the Development Plan Summary that states that the 

development site will be devoted "entirely to residential use!' In reliance on this paragraph, 

petitioners argue that the only use of Tivoli Towers that must continue for 50 years under the 

terms of the Restrictive Covenant is a "residential,, use, and not affordable housing. This 

interpretation, however, would ignore the entire Plan and Project reviewed and approved by the 

Board of Estimate when it approved the Tivoli Towers affordable housing project, pursuant to 

the Mitchell-Lama Law. 

The Restrictive Covenant in the deed to Tivoli Housing, by which the City 

conveyed the property on which Tivoli Towers was constructed, binds the grantee, its successors 

and assigns to "devote the land to the uses specified in the plan for the area approved by the 

Board of Estimate ... for a period of 50 years" (answer, exhibit E). The "uses specified in the 

plan for the area approved by the Board of Estimate" are the uses in the Plan and Project, i.e., the 

construction of affordable housing. 

The argument about the "residential'' use of the project made by petitioners was 

made by the petitioners in Matter of Columbus Park Coxp. v Department ofHous. Preserv. & 

Dev. of City of New York (80 NY2d 19 [1992]). There, "[t]he parties' essential disagreement is 

over the purpose and effect of the restrictive covenants, i.e., whether they restrict the owner to a 

general residential use of the land or to a particular use of the land as Mitchell-Lama housing" 
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(Matter of Columbus Park Cor.p. v De_partment of Hous. Preserv. & Dev. of City ofN.Y., 80 

NY2d at 28). The Court of Appeals rejected the petitioner's argument in Matter of Columbus 

Park Coip., concluding that "by the tenns of the covenants in each case the owners, in exchange 

for substantial financial aid, agreed to further the purpose of the Mitchell-Lama program by 

providing affordable housing for the additional time period specified in their contracts" (Matter 

of Columbus Park Cor.p .• 80 NY2d at 23). 

In Matter of Columbus Park Cotp., the limited-profit housing company applied for 

"approval of the housing project and the associated land acquisition, mortgage financing and tax 

exemption. The application contained a detailed plan for the construction, financing and 

maintenance of the project as Mitchell-Lama housing ... " (Matter of Columbus Park Coi;p., 80 

NY2d at 26). The Court of Appeals acknowledged that the Board of Estimate "resolutions 

approving the project and the deed provide that Bronx Park East agrees to 'devote the land to the 

uses specified in the plan for the area. ap_proved by the Board of Estimate for Bronx Park East ... 

for a period of fifty (50) years' .... The plain meaning of this language shows that Bronx Park 

East agreed to use the land as provided in the Project Plan, i.e., for Mitchell-Lama housing 

[emphasis in originalr (Matter of Columbus Park Com .. 80 NY2d at 30). The Court rejected the 

argument that the uses specified in the plan for the area reference the City Master Plan and thus 

the covenant only restricted the use to "residential.,, 

Although petitioners attempt to distinguish this case by arguing that "[i]n Bronx 

Park East, the plan never defined the use of the real property that was being incorporated into the 

project," (petition,, 45) the Court of Appeals found that the plan did so: "The applica!ion 

contained a detailed plan for the construction, financing and maintenance of the project as 
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Mitchell-Lama housing ... " (Matter of Columbus Parle Com., 80 NY2d at 26). So too, in the 

instant case, and in identical language in the Restrictive Covenant, Tivoli Housing agreed to 

"devote the land to the uses specified in the plan for the area approved by the Board of Estimate 

... for a period of 50 years" (answer, exhibit E). There is no other plan for the Tivoli Towers 

project approved by th~ Board of Estimate other than the Plan and Project and the affordable 

housing use described in that Plan and Project. As stated by the Court of Appeals "[ o ]nly the 

plan for the project itself is such a plan" (Matter of Columbus Park Com., 80 NY2d at 30). 

Petitioners' improvident reliance on one paragraph to support their argument that Tivoli Towers 

is only restricted to residential use for 50 years, ignores the context in which the paragraph is 

found, i.e., in the Plan and Project for the affordable housing Tivoli Towers Mitchell-Lama 

project. It is apparent that the dissolution of the project and the conversion of the property to 

unregulated housing units will affect the use of the parcel. Petitioners' statutory rights must be 

read in conjunction with the contract between the parties. The statutory privilege of voluntary 

dissolution does not exist in a vacuum. Petitioner is bound by the covenants contained in the 

deed, which reflect the spirit of the original plan. It would be unfair and inappropriate to permit 

high rents for what was always planned and intended as a project for middle-income housing, 

especially in view of the beneficial .financing and tax exemptions obtained by petitioner. In view 

of the foregoing, it was a rational and proper exercise of discretion for HPD to decline to issue a 

Letter of No Objection. 

To the extent that this court may review the determination ofHPD not to consent 

to the change in use (although petitioners do not present their claim as based in certiorari review 

under Article 78, but, rather, mandamus) the court must consider whether the agency's 
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determination had a rational basis in the record or whether it was "arbitrary and capricious" 

(CPLR 7803; Matter of Colton v Benuan, 21NY2d322 [1967]). As expounded by the Court of 

Appeals: "The arbitrary or capricious test chiefly 'relates to whether a particular action should 

have been taken or is justified ... and whether the administrative action is without foundation in 

fact.' ... Arbitrary action is without sound basis in reason and is generally taken without regard to 

the facts" (Matter of Pell v Board of Educ. of Union Free School Dist. # 1, 34 NY2d 222, -231 

[1974]). The reviewing court does not examine the facts de nova to reach an independent 

determination. Rather, the reviewing court must defer to the administrative fact finder's 

assessment of the evidence (Matter of Colton v Bennan, 21NY2d322, supra. (1995]). Here, the 

Court finds that the determination ofHPD not to consent to the change in use of Tivoli Towers 

from affordable housing to market rental housing, which would liave resulted from the project 

leaving the Mitchell-Lama Program, should be upheld since HPD's detennination is neither 

arbitrary nor capricious, nor without foundation of fact. 

By seeking an order of mandamus directing HPD to "issue a letter of no objection 

in connection with [petitioner's] plan to dissolve a Limited Profit Housing Company pursuant to 

35 (2) of the Private Housing Finance Law ... " petitioners rely only on the provisions of the 

PHFL, which allow for voluntary dissolution of a limited-profit housing company "not less than 

twenty years after the occupancy date ... " and seek to ignore the additional and independent 

obligation set forth in the Restrictive Covenant in the deed, which requires that the use of the 

land approved by the Board of Estimate continue for 50 years and that HPD consent to any 

change in that approved use. 

In any event, even if the tenns of the Restrictive Covenant did not preclude the 
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buy out from the Mitchell-Lama Program, an order of mandamus should not be issued. 

CPLR 7803 provides in relevant part as follows: 

The only questions that may be raised in a proceeding under this 
article are: 

1. whether the body or officer failed to perform a duty enjoined 
upon it by law .... 

Mandamus to compel the performance of such a duty lies only where the right to 

relief is clear and the duty sought to be compelJed is the perfonnance of an act required to be· 

performed by law that involves no exercise of discretion (Matter of Hampton Hosp. & Med. Ctr. 

v Moore, 52 NY2d 88, 96 (1981]). Nor is mandamus available to compel that a discretionary 

duty be performed in a particular way (Matter of Eastway Constr. Corp. v Gliedman, 86 AD2d 

575 (1 51 Dept 1982]. Here, there is no right to this relief because the Restrictive Covenant in the 

deed requires it to provide affordable housing under the Mitchell-Lama Program for longer than 

the 20-year statutory minimum, unless HPD consents to the change in use, which it has 

reasonably refused to do. 

Petitioners argue that the terms of the Restrictive Covenant are void because "it 

can never be known when the fifty years runs ... , " since the phrase "the completion of the 

clearance, replanning and reconstruction and neighborhood rehabilitation of the area" is patently 

vague (petition, ,,, 11, 39). On the contrary, the tenns used in the Restrictive Covenant are terms 

used in the Private Housing Finance Law and are the terms agreed to by Tivoli Housing when it 

acquired the parcels and financed the project with the City's 50-year mortgage and 30-year tax 

exemption. 

PHFL § 2 (20), using almost identical language, defines a "plan" as follows: "A 
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plan or undertaking for the clearance, replanning and reconstruction or rehabilitation of a 

substandard and insanitary area or areas and for recreational and other facilities incidental or 

appurtenant thereto to effectuate the purposes of article eighteen of the constitution." Here, the 

"plan" is the Plan and Project for Tivoli Towers approved by the Board of Estimate. 

Furthennore, almost identical language is used in the section of the PHFL which describes the 

approval process for state loans that apply to proposed Mitchell-Lama projects. It states in PHFL 

§ 26 (1) (d) that: 

d) If the project is aided by a state loan, or a New York state 
housing finance agency loan, the commissioner shall also find that 
the project is in confonnity with a plan or undertaking for 
providing low rent housing facilities for persons of low income and 
for the clearance, replanning, reconstruction or rehabilitation of a 
substandard and insanitary area or area, and for other facilities 
incidental or appurtenant thereto as may be approved by the 
commissioner. 

Moreover, insofar as "area" is a defined tenn in the PHFL, the Restrictive Covenant is not vague 

by virtue of the use of the word "area," as petitioners argue. The "area" referenced in the 

Restrictive Covenant is the substandard area conveyed to Tivoli Housing by the deed. 

Based on the language used in the Restrictive Covenant, which is the same 

language used in the PHFL, the Restrictive Covenant starts to run upon the completion of the 

Tivoli Towers apartment project. hl other words, when the project was fit to be occupied as 

affordable housing, i.e., upon the issuance of the Certificate of Occupancy for the apartment 

building. To now suggest that the tenns of the Restrictive Covenant are vague and should be 

stricken, almost 30 years after the deal was struck in exchange for generous municipal financing, 

tax exemptions and a sale price that was a fraction of the assessed value of the property, is 
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Petitioners also argue that the Restrictive Covenant violates the Rule Against 

Perpetuities because it "does not define a definite period from which the fifty (50) years starts ... " 

(petition~ 40). The Rule Against Perpetuities, states, inter alia, that: ''No estate in property shall 

be valid unless it must vest, if at all, not later than twenty-one years after one or more lives in 

being at the creation of the estate and any period of gestation involved .. In no case shall lives 

measuring the pennissible period of vesting be so designated or so numerous as to make proof of 

their end unreasonably difficult" (EPTL § 9-1.1 [b ]). Petitioners offer no legal support for their 

assumption that a Restrictive Covenant is an "estate in property." Unless the Restrictive 

Covenant is an "estate in property," the Rule Against Perpetuities is inapplicable. Thus, the 

Restrictive Covenant in the Deed does not violate the Rule Against Perpetuities and petitioners' 

challenge on these grounds fails. 

Petitioners' argument that the fact that HPD has issued Letters of No Objection to 

some Mitchell-Lama buildings with similar restrictive covenants, but has not issued a Letter of 

No Objection to petitioners or to Tivoli Housing signifies that HPD is selectively enforcing its 

regulations, is unavailing. "The unlawful administration by state officers of a state statute fair on 

its face, resulting in its unequal application to those who are entitled to be treated alike, is not a 

denial of equal protection unless there is shown to be present in it an element of intentional or 

purposeful discrimination .... But a discriminatory purpose is not presumed ... ; there must be a 

showing of 'clear and intentional discrimination'" (Snowden v Hughes, 321 US 1, 8 [1944]). 

In Matter of 303 West 42m1 St. Coip. v Klein (46 NY 686, 693 [1979]), the Court - . 

of Appeals expounded: 
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[The right to equal protection] forbids a public authority from 
applying or enforcing an admittedly valid law ''with an evil eye and 
an unequal hand, so as practically to make unjust and illegal 
discriminations between persons in similar circumstances" ... To 
invoke the right successfully, however, both the "unequal hand" 
and the "evil eye" requirements must be proven - to wit, there must 
be not only a showing that the law was not applied to others 
similarly situated but also that the selective application of the law 
was deliberately based upon an impermissible standard such as 
race, religion or some other arbitrary classification. 

Petitioners do not allege either an "unequal hand" or an "evil eye." Indeed, the 

petition fails to articulate the suspect classification into which either petitioners or Tivoli 

Housing falls, which arbitrarily singles them out from other Mitchell-Lama housing companies. 

Even if petitioners were able to show some difference between HPD's treatment of petitioners or 

Tivoli Housing and those of other similarly situated limited-profit housing companies, that would 

not constitute a violation of equal protection without the showing of an impermissible basis for 

that differentiation. 

As previously stated, before HPD can issue a Letter of No Objection to the buy 

out of Tiovli Towers from the Mitchell-Lama Program, HPD must consent to the change in use 

from affordable housing to the market value rents that will result. The terms of the Restrictive 

Covenant require this consent. Here, HPD will not consent to this change in use. Morever, even 

ifHPD were to consent to the change in use, all of the requirements of28 RCNY § 3-14 (i) (1) 

(Voluntary Dissolution) would have to be met before HPD could issue a Letter of No Objection. 

All of these requirements have concededly not been met. Nor do petitioners allege that this 

"discrimination" in failing to issue a Letter of No Objection is motivated by a constitutionally 

impermissible standard. For all of these reasons, petitioners' attempt to have the court issue an 
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order of mandamus directing HPD to issue a Letter of No Objection must fail on the selective 

enforcement claim. 

Finally, petitioners are not entitled to discovery in this Article 78 proceeding and 

their request for the issuance of a subpoena duces tecum in connection with their "selective 

enforcement" allegations is denied. Petitioners describe this request as one for an "order 

authorizing petitioners to serve on respondent a Subpoena Duces Tecum for documents necessary 

in the prosecution of this action ... " (see affinnation of Stephen B Meister, dated June 8, 2006). 

The document, attached as an exhibit to the Meister Affirmation, directs the appearance by HPD 

"to testify and give evidence, as a witness on examination before trial by deposition," in addition 

to requiring the production of documents, i.e., certified copies of the records in HPD 's custody 

concerning the dissolution reconstitution of any housing company of Mitchell- Lama rental or 

cooperative building located within the five boroughs of New York City, where any deed or other 

use restriction appear of record." 

Disclosure in a special proceeding, such as the instant one,- is governed by CPLR 

408. For a court to direct disclosure, the information sought must be found to be material and 

necessary to the defense (Matter of General Blee. Co. v Macejka, 117 AD 2d 896, 897 [3d 

1986]); Matter of Food Fair v Board of Assessment Review of Town ofNiskayunB, 78 AD2d 

335, 33 7 [3d Dept 1981 ]). Moreover, discovery is allowed in an Article 78 proceeding only upon 

a showing of"ample need" (Matter of Shore, 109 AD2d 842, 843 [2d Dept 1985]). Here, there is 

no demonstration of a need for the specified discovery, since the selective enforcement basis for 

the order of mandamus fails in the first instance. Thus, petitioners' request of discovery in the 

form of a subpoena duces tecum is denied. 
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Accordingly, it is hereby 

ADJUDGED that the petition is denied and the proceeding is dismissed. 

This constitutes the decision and judgment of the Court. 

Dated: -,() t!> l/, /er G () () £, 

ENTER: 
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