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as such, Carret Asset is a successor tenant under the lease, a fraudulent transferee and the successor to the
liabilities of Carret and Company.

The complaint asserts seven causes of action. The first cause of action alleges that both Carret and

Company and Carret Asset are liable for breach of the lease. The second cause of action, brought pursuant

to-section 273 of the Debtor Creditor Law, alleges that Carret and Company fraudulently conveyed its
assets to Carret Asset and/or XYZ Corporation and seeks an order voiding the sale and/or ‘monetary

damages. The third cause of action, brought pursuant to Debtor Creditor Law § 275, and the fourth cause .~

.. of'action, brought pursuant ‘to Debtor Creditor Law § 276, are: otherWIse duplicative of the second cause ‘

~ of action. The ﬁﬁh cause of action seeks attorney’s fees, pursuant to Debtor Creditor Law § 276(a) The .
sixth cause of action alleges that Carret Asset is liable under the lease as a successor corporatron to Carret

) and Company Fmally, the seventh cause of actlon alleges tortwus mterference w1th contract agamst Castle o
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e fB “Frandu Ient Conveyange Plalntlﬁ’s second through fdurth causes of acuon allege claims; agamst ,
. Carret and Company and Carret Asset for fraudulent conveyance puisuant to sections 273, 275.and 276 .
" of thé Debtor Cfedltor Law. Under thése. provisions; a conveyance by a-debtor which is made thhout “fair .-
, 'consxderatlo is deemed fraudulent if (1) the transferor is insolvent or will be rendered msolvent bythe -
- '-transfer in. questlon, see Debtor Creditor Law §273, (2) the tra.nsferor believes thatit will incur debt: beyond -
 its ability to pay, see Debtor Creditor Law §275, or (3)the transfer i is made with the intent to hinder, delay -
* or defraud either present or future creditors, see Debtor Creditor Law §276. In support of their motionto

dismiss, defendants argue that plaintiffs cannot demonstrate that the asset sale was not made in good faith
or that it was consummated with the intent to delay or hinder creditors. However, with the exception of
the fourth cause of action, none of plaintiff’s fraud claims requires a showing of actual intent to defraud.

~ Thus, plaintiff’s allegation that Carrét and Company sold its assets to Carret Asset without fair

consideration and that Carret and Company knew that the sale would render it unable to satisfy | its debt

‘under the lease states a cause of action under the second and third causes of action. Moreover, plaintiff has

sufficiently pled detailed facts which, if true, would establish its allegation in the fourth cause of action
that Carret and Company and Carret Asset entered into the transaction with the intention of avoiding
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'8n thé affdavit of Benjamih Sebel aﬁd o the. “Asset Purehase
uswelytha'; the negotlatlons betWeen Carret amd Comp ny-at

, .economlc mterests and thus cannot generally be found to have tomOUSIy “terfered w1th the otherf, ‘
~ company’s contracts. See Foster v: Churchlll 87 NY2d at 750; Koret, Inc. v. Christian Dior, SA.,161
AD2d 156, 157 (1* Dept. 1990). Although a parent company may be liable for tortious mterference with
contract if it employed malice or illegal means to induce the breach, see Foster V. Church;ll 87 NY2d at
750, Castle Harlan is only alleged to have structured a fraudulent sale which was intended to make Carret
" and Company judgment-proof in the event of its breach of its obligations under the lease: Castle Harlan
~ is not alleged to have used malice or illegal means to procure the breach or even to have fraudulently

brought about the breach. As such, the complaint fails to state a cause of action against Castle Harlan for
tortious interference with contract. The defendants’ motion to dismiss this cause of action must therefore
be granted. :
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Accordingly, the defendants’ motion to dismiss is hereby granted to the extent that the seventh
cause of action is hereby dismissed. The motion is otherwise denied. The remaining defendants shall
answer the complaint within 20 days of service upon them of a copy of this order with notice of entry.

The parties shall appear before the court in Room 412, 60 Centre Street, New York, New York on
February 28, 2006 at 10:30 a.m. for a preliminary conference.

ENTER ORDER

Dated:___1-23-06 MQ/—)

MARYLIN G. DIAMOND, J.S.C.
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