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V .  

NEW YORK C‘I‘I’Y DEI’ARTMEN‘I’ OF EDIJCATION, 

Indcx No. 10 13 10/2006 

DECISION 

Plaintiff Boys Choir of‘ 1 larlem (“Boys Choir”) seeks a tenipor:iry iiij tinction :ind 

dcfcridant New York City Dcpai-tiiienl o l  Education (“DOE”) cross iiiuves to dismiss the action 

or1 the ground that tlic law is clear that the Boys Choii- has no 1cg:iI right to rcmnin at the C‘lioir 

Academy ol‘Jlarlcm (“Choir Acadciiiy”). ‘l’he court is constrained lo clcny irijunctivc rclicf and 

grant defendant’s iiiotion to dismiss, T have already issued a11 ordcr einbodying that 1-elicf., This 

d cci si o 11 fo 1 Io w s : % ,? 

444 b r  ’?* 9 Rackpround in Bricf 

P -  In 1983, tlic Boys Choir and the New York City Ronrd of EducatioiT$%ljc Board”) (i$>@07 
l’,rkr,* . . ., ‘ ;, .. 

L, *. L. 
dcfcndiiiit DOE) en~crcd into an :igreemciit (the “Agl-eemcnt”) i i i  which the Hoard graMgiq.Boys 

2 I-. 

Harlei-n, Tlic Board I-cnewed that Agreement annually unt i l  .Ianuai-y 2004 :iI whlcli time the Boys 

C h i r  and DOE eiitercd iiito a letter Agrccriicnt. 

On Fclmiary 1 , 2006, DOE and the Choir Acadciiiy barred Boys C‘lioir employees li-on1 

their of l iccs 31 h e  C‘hoii- Acadciiiy. ‘l’he Boys CIioir coiiimenced this action, first seeking :i 

tciiip-aiy restraining oi-clcr nnd then ;i tcinporaiy and perinaiicnt injunction requiring DOE 10 

restore Boys C‘lioir’s iise o r  the spacc and a declaratory judgmenl Ihal tlicrc is a valid Icnsc, h a t  
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cieikndant did not v;tlidly terminate tlie lcase and that DOE illegally and forcibly evicted the 

Boys ( . h i r .  DOE beached tlic leasc and the Boys Choir is entitled to remain oil  the premises 

and, filially (br moiictary darnages under KPAI’T, 853 lor bl-each of leasc (Clomplaint, pssimj. 

This ~0111-l declintxl to issiic a TKO and, because or I‘actual issiics the pxtics raised ahout 

tlie iiatiire o r  tlie Agreeiiicnl and relationship of the parlics, the court held a hearing on those 

issues behl-c issuing a temporary iiijunction. 

Tlic hearing lasled over scveml days. ‘l’hc partics also submitted various documents and 

affitlavi ts. 

D ec i s i o 11 

Prc I i m i 11 ary Iiij unct i on 

For plaiiitiff to obtaiii a prcliminary in-junction it must show that (i) tllcre is a likelihood 

ol‘siicccss 011 the mcrits, ( i i )  in-cparable iiijuiy in  the abseiicc o r  tlie prcliminai-y iiijunctio~~, sild 

(iii) the balancing ortlic equities i s  in the iiiovmt’s favor. ( A d i i ~  lm. C’u. 1.7 C’qmso, 75 NY2d 

860, 862, 552 NY S2d 9 18, 9 19 1 199Oj; S C E  C h i ~ l m ~ A  C O I ~  v All~qi  Potirl 0 i ~ t w u - s  C ‘ O I ~ .  , 25 

A.13.3d 042, 808 N.Y.S.2d 41 t; [2cl Dept 20061). 

Tlic first and dispositive issue for the couit to dctennine is whcther tlie plaintiff can 

prevail on its contciitioil that the 1993 Agr-eemcnl as rencwed and as the partics treated it wits a 

1c:ise and tlitis h i - c  is a liliclihood of a success on the iiicrits. 

Hccausc the Boys Choir cannot succeed ciii the merits, as discussed I?clow, it citiinot mccl 

tllc first clClJlcill to ohtitill ;i pi-climinai-y jiijuiiction. AS 10 the two other c lc t i i~i i t~,  the tcstimony 

over inany days addrcsscd tlic harm to Boys Choir and the balancing of tlie cqiiitics. T I - L I ~ ,  Boys 

Choir’s loss or  its adliiinistrative staU‘officcs aflcctecl its ability to obtain I‘uiiding sild nian:tg:C 

its pr~>graiiis. (111 tlic other hand, h x c  was miplc crcdiblc cvidcnce that the way Boys Clioii- 
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qxra tcd  and failed lo opcrale its prograins at tlic Choir Academy iiilerli-red wilh the school’s 

ow11 curriculum and supervision of its students. 

It is unnccessary lor the court to rule on thesc cleiiicnts. If tlic court wcre to, l l ~ c  crediblc 

cvideiicc showcd that tlic Boys Choir, although showing that i t  strstaincd iiijur-y to it-s ahi1il-y to 

contiriue to exist, did 1101 carry its burdcn of proof that its iiijiiry oulwcighcd 1110 hain1 and 

disl-nptioii to thc Clioii- Acadcmy, the school in which tlic Boys Choir had its ollices and for 

wliotii i t  was siipposcd to provide programing. 

‘I’hc court thus concludes that Boys Choir of Harlem is not entitled to ail iiiJunction. 

Motion to Disiiiiss 

Del‘cndant, to prcvail on its motion to disiiiiss, must show that the doctimeiitary cvideiice 

prccludcs the relicf plainti~lseclcs as a mattcr of  law and h a t  DOE is cntitlcd LO a dcclai-ation in 

its frivor on tlie 111-st cause of action and dismissal of ilic remaining claims. ( S ‘ i / w ~ k r  i~ Tiiw 

Wur-ner, lttc., 1 Misc.3d 250,  255 [Sup Ct NY Co 29031, (lfs‘d, 14 A D M  430 [ I  sl Dept 200Sl; 

Ark Biymit Park C h t p .  v Btyiiit Plrrk Rcstor-rr/inii Chrp., 285 AD2d I43 [ 1 st Dept 200 I ] ;  

WdIticJi 1) Hins.k/qi, 12 AD3d 893, 894-95 [3tl Dept 20041). 

The 1033 Agreement (part of Exhibit 1 of Affidwil of Ilr. Waltcr ‘I’urnbull ;iiid Exhibit c‘ 

to Al’fidavit ol- Smith N o m a n  dated Fcbri.iai-y IS, 2001i and Exhibit 1 at hearing) is ttiititlec‘l 

A~reemcnl  I b r  [Jsc of S1)ace. Jt is i iot  signed o r  spccifically datcd bill is coritciiipoi-aiieously 

accompniod by the Board iiiciii~~ratida referring to the March 13, 1993 Boai-d I<csolution and to 

multi-use I’ces and containing other details. (,Set Ex. 1 to !A. ‘ I ’ t ~ i - ~ h t i l l  Ailidavit). 

The rclcviuit tenus ol- tlic Agrecnicnl all reilcct ;in atiLhcs~-ization fisr tisc of spricc. For 

i 11 s laii c c : 
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“1.  ‘I’enant sliall have use of Room 1 18, ... (hei-einaftcr refell-cd to 
as tlie “Spacc”), a total o r  approximately 6,723 square feet i ti the 
School (also rcfcrreti lo as the “School Premises”), fiom 9:OO A.M. 
to 3 : O O  P.M.  011 all days that tlic school is in regular scssion ... ibr 
acii 11 i I i i strati v e and si1 p port- s ci-v i c e o ffi c c p LI rp o ses . 

. . .  

“1 5 .  ‘17eiiniit 113s admiiiistrative control of tlic Space under the gc~icrd 
siiper-visioti of the l’rincipal of thc School. I Towcver, 110 one will be 
allowed to enter or remain on the School Prcmiscs iiiilcss the Custodiaii or  
l’riiicipal, or ;ill authorized 1-cprcsentalivc of the Custodian or Principal, is 
011 tlie School Premises, 

. . .  

“1  7. Prior to aiid/or after school hours, Saturdays, Siiiidays and 
holidays, and during the summer vacation, Tenant may utilize the 
Spacc pursuant to a Pennit. 

. . .  

“19. The C‘haiiccllor may, by written notice, said notice to be 
effective iipoii mailing or dclivcry to Tcnant, teiiiiiriale this 
iigieeincnt if the Cliancellor dctemincs that Tenant’s use of [lie 
space IS disriiptivc to noniial school opcralioiis or cndangcrs the 
healtli or safety of the piiblic school students. The C‘hanccllor also 
may, by giving thirty (30) days written nolice, terminatc this 
agrcctiient I (‘the (:liaiiccllor detciiiiines that the Spact: iised by 
Tcnmt, 01- any pot tion thereof; is neecled [or classi-oom space. I f  
as  a result of such tci-miiiation, ‘l’enant uses the space [or a period 
less than a fill1 calendar moiith, the niotithly k e  sliall be prorated 
to rellcct such w e  for that month. 

. . .  

“2 I .  11. The tenu ‘license’ or ‘permit’ as used hcrcin shall bc 
defined as 3 licensc, perinit, franchisc or concessioli not granted as 
3 matter or  right.” 

It is true that t h y s  Clioir- is reln-cd lo as Tenant in tlic Agreeiiiclit. HOWCVC~,  this lal,cl 

of ‘l’eliant does not create ;i latidlord tcnant relationship or a lease where the description ol‘thc 

relationship in the Agreement is not a lease. Thus, every written coiiiiiiiinication f i - 0 1 ~  the Board 

of Etlircation fi-oiii 1993 to 2004 has its “Rc:” or “Sul?jecl” “Multi-llse: Choir Acndcmy o f  

4 

[* 4 ]



* 

Harlem, 3005 Madison Aveiiiie” or “Use of Space at 2005 Madison Avenue” or “Mulli-Use 

Arrangement Rcnewal for School Year 1997- 1998: Choir Academy oLHar-leni. (Exhibits 1-0, 8- 

9, 11-13). Even Dr. Tuiiibull’s rcquests to rciicw the h/lulti-Use Agreemcnt rcfci- not to ;i lcasc 

but ii Multi-Use Ai’rangcmeiit or Rcncwal. (Exhibils 14, IS).  

’l’hc case law lhc parties rely on supporls DOE’S posilion that the agreemen1 hctwccii the 

parties is 1‘01- nohirig more than use ofspacc that the Board and then DOE car1 tnkc back at any 

tinic. Fui-lher, as DOE argues, sections 403a and 4 14 of the Educalion Law peiiiiit UOE and, 

previously, the Board tu regulate the iise of school buildings but no1 to lensc thcin, cxcepl in 

p arti c ii I a r  i I 1 stances o f a13 and o n men t . 

Tlie remaiiidcr or Boys Clioir’s ciiiiscs olaction also fail because they a11 rcst 011 its 

Incorrect position that i t  had a lease for thc space. 

Thus, the Ncw York City Dcpartment of EdLicalion is crititled to dismissal of this action 

with prej lid i cc. 

Datcd: F e b r i i q  4 2007 
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