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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 1 5  
_______l___________-____________l___lf__ 

NEIMAN DIAMOND LTD and  
NEIMAN DIAMOND, INC., 

X 

Plaintiffs, 

- aga ins t -  

JERRY KATZ, 

Index No, 1 0 4 5 8 5 / 0 0  
Mtn Snq.  002 

Defendant. 

I _ _ l _ _ _ _ _ l _ _ _ _ _ _ l _ _ f _ _ _ _ _ _ _ _ _ _ l - f - l - - - - - - - - - - - - - - - - - -  

WALTER B. TOLUB, J. : 

X 

By t h i s  motion, d e f e n d a n t  moves 

judgment ( t h e  "default judgment") and  

a n  order pursuant to CPLR 6 0 2 ( a )  and 2001, consolidating this 

04 

td n im m action with the case captioned f i f i  

w YQrk, f n c ,  Denrose U o p d ,  I n c . ,  v .  Dens~se Ne 
er, N e w  York County  Index nd Mastin F ischl J n c ,  , Moahe Deutsrh ,  a 

No. 603802 /2003  (the "second a c t i o n " ) .  P l a i n t i f f s  a l s o  seek an 

o r d e r  amending the d e f a u l t  judgment to i n c l u d e  t h e  amount of  the 

judgment obtained i n  t h e  second action against Denrose T r a d i n g  

C o . ,  Inc. 

a l t e r  e g o .  

d e f a u l t  j u d g m e n t ,  p l a i n t i f f s  seek an order amending the instant 

complaint to include a claim against defendant for t h e  amount of  

t h e  j u d g m e n t  obtained against Denrose in the second action. 

T r a d i m  C 0 .  , 

("Denrose"), which p l a i n t i f f s  claim is defendant's 

Alternatively, in t h e  e v e n t  this court v a c a t e s  the 

U n t i l  2 0 0 4 ,  t h e  parties in this a c t i o n  were members of t h e  

Diamond Dealers C l u b  ( " D D C " ) ,  an organization whose membership is 
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limited to individuals in the business of selling p r e c i o u s  gems.l 

Under t h e  bylaws of the DDC and individual membership agreements, 

a l l  disputes arising out of d e a l i n g s  with o t h e r  members of the 

diamond business are arbitrated before a DDC arbitration p a n e l  

( N o t i c e  of Cross Motion, Exhibits F and G ;  see a l s o ,  In re 

Ann 1 i c a t  i on of  S ims v. Sienelson et ;11. , 2 4 6  AD2d 3 7 4  [l" Dept. 

1 9 9 8 ) .  

From what this c o u r t  can a s c e r t a i n  from the papers 

t h e  genesis of this action seems to stem from t h e  

J u n e  1994 sale of  diamonds f rom Denrose T r a d i n g  Company, I n c . ,  

("Denrose Trad ing" )  to Denrose New York, Znc. ("Denrose New 

Y o r k " ) .  The sale was made i n  exchange f o r  a promissory n o t e  

("Denrose Promissory Note") ,  a s e c u r i t y  agreement, and a personal 

g u a r a n t y  of  indebtedness by Martin and Nadine Fischler (Reply 

Affidavit and Opposition to Cross-Motion). I t  appears that 

d u r i n g  t h e  same t i m e  frame, plaintiff Neiman Diamond, Inc., 

consigned an unknown q u a n t i t y  of diamonds3 to defendant  Kat2 and 

an entity identified as "Denrose Diamonds" (Order to Show Cause, 

Exhibit 4, Affidavit in Support of P l a i n t i f f s '  application f o r  

'Defendant a p p e a r s  t o  have resigned from the club in May of 
2 0 0 4  (Order to Show Cause, Exhibit 7 ) .  

2 P l a i n t i f f  commenced this a c t i o n  by service of a summons 
with notice. It appears that a detailed complaint was not 
s e r v e d .  

A g a i n ,  plaintiffs' submissions fail to detail the n a t u r e  
of the transaction which it claims as the basis for this action. 
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D e f a u l t  Judgment). The Denrose promissory n o t e  was d e f a u l t e d  

upon in November of 1996, and, in February of 1998, P l a i n t i f f  

Neiman Diamond, I n c . ,  assigned and t r a n s f e r r e d  all of its a s s e t s ,  

including the outstanding assignments, to Plaintiff Neiman 

Diamond, Ltd. (collectively, "Plaintiffs") . 
In March of 2000, plaintiffs commenced t h e  instant a c t i o n  

"to obtain judgment for breach of contract conversion goods [ s i c ]  

and  monies had received [sic]" (Orde r  to Show Cause, Exhibit 4, 

Summons With Notice) by serving a copy of a Summons w i t h  Notice 

addressed to d e f e n d a n t  upon a receptionist f o r  t h e  b u i l d i n g  which 

h o u s e s  the Diamond Dealers Club a t  5 8 0  Fifth Avenue, New Y o r k ,  

New Y o r k .  

d e f e n d a n t ,  p l a i n t i f f s  moved f o r  a d e f a u l t  judgment. 

motion was g r a n t e d  on May 2, 2001, and it was d i rec ted  t h a t  a n  

o rde r  of d e f a u l t  be settled on notice (Notice of Cross-Motion, 

Exhibit E). 

C l e r k s '  Off ice  on J a n u a r y  13, 2004  (Order t o  Show Cause, Exhibit 

2 ) .  

On April 4, 2001, having not obtained a n  answer from 

Plaintiffs' 

The default judgment was f i l e d  with the County 

I n d e p e n d e n t  of plaintiffs' action, at some point i n  2000,  

d e f e n d a n t ,  who appears to have been the founder, sole 

shareholder, a s s i g n e e  and  successor-in-interest t o  Denrose 

Trading, commenced an a c t i o n  against Denrose New York a f t e r  t h e  

promissory note was d e f a u l t e d  upon (Reply Affidavit and 

Opposition to Cross M o t i o n ) .  This action, bears the caption K a t z  
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v. Denrose New YOK k J n c , ,  Mart in  F i x h l e r  and N.ladinp Fisc- 

(Index No. 6 0 2 8 0 1 / 2 0 0 0 )  ("the Katz action") . 4  More significantly, 

defendant's address, as plaintiff in the Katz action, is 

identified as 303 East 5 7 t h  Street, New York, New York, and the 

principal p lace  of business f o r  Denrose T r a d i n g  is identified as 

579 Fifth Avenue, Suite 1125,  New York, New York. 

Notion to Vacate t h e  Judamen_t;, 

In late November of  2006,  defendant  brought t h e  i n s t a n t  

motion seeking t o  v a c a t e  the judgment entered a g a i n s t  him in 

2 0 0 4 .  Defendant's motion is l a r g e l y  p r e d i c a t e d  upon the 

contention t h a t  this court lacked jurisdiction over him at t h e  

t i m e  that t h e  default judgment was issuede5 Specifically, 

defendant argues that he was never p r o p e r l y  served with the 

instant action b e c a u s e  the location a t  which the Summons with 

Notice was delivered was n e i t h e r  his residence nor actual place 

of business. Defendan t  additionally argues that he never 

authorized the receptionist of the DDC to accept service of legal 

documents on his behalf. 

CPLR 308 establishes f o u r  methods by which service may be 

The court notes that the index  number f o r  this action, 4 

which was not included w i t h  the papers, was obtained from a 
s e a r c h  of t h e  Court's records.  

'Defendant also a s s e r t s  that even if service were proper ,  
the claims a re  barred by the s t a t u t e  of limitations and by the 
bylaws of t h e  DDC which requires t h a t  all disputes be arbitrated. 
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effectuated upon an i n d i v i d u a l .  The summons may be delivered to 

t h e  person to be served (CPLR 308(1)); delivered to the person  or 

someone of suitable age and discretion at the a c t u a l  p lace  of 

business o r  residence, followed b y  mailing a copy of the summons 

to the person t o  be served a t  h i s  actual place of business ( C P L R  

308(2) 1 ;  served upon the person designated as an agent for 

service p u r s u a n t  t o  CPLR 318 (CPLR 308(3)); or, a s  an 

alternative, t h e  statute provides  f o r  what is commonly re fer red  

to as “nail and mail” service (CPLR 308 (4) ) . 
P l a i n t i f f s  in this action attempted to serve d e f e n d a n t  by 

delivering a copy of  t h e  Summons w i t h  Not ice  to the receptionist 

at the DDC.  Although d e f e n d a n t  was in fact a member of the DDC 

at the time the a c t i o n  was commenced, and while t h e  receptionist 

f o r  t h e  DDC m ~ y  have had the authority to accept documents 

pertaining to issues being a r b i t r a t e d  under the DDC’s rules and 

by-laws, t he re  is no evidence t o  s u p p o r t  t h e  contention t h a t  t h e  

receptionist had t h e  a u t h o r i t y  to accept service f o r  defendant 

u n d e r  the CPLR ( s e e ,  Matte r of Estate of  G o t  tesrqaq, 1 2 7  AD2d 5 6 3  

[2nd  Dept 1 9 8 7 1  ; Don aldson v, Mellville , 124 A D 2 d  361 [3rd Dept 

1 9 8 6 1 ) .  

Moreover, since t h e  location of  s e r v i c e  was neither 

defendant‘s principal place of business n o r  his residential 
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c 

P 

address,6 p l a i n t i f f s '  attempted service a l s o  f a i l s  to comport 

with the requirements of CPLR 3 0 8 ( 2 ) .  Since plaintiffs have not 

demonstrated "by a preponderance of credible evidence, t h a t  

service was p r o p e r l y  e f f e c t e d "  (Xearnev v.  NeucmrqeQns  of  pleK 

York, 3 1  Ad3d 390 [2nd  Dept. 2 O 0 6 ] ) ,  the d e f a u l t  judgment 

o b t a i n e d  against the d e f e n d a n t  must be, and is, vaca ted  f o r  l a c k  

of jurisdiction. For t h e  same reasons, t h e  a c t i o n  is dismissed. 

A c c o r d i n g l y ,  it is 

ORDERED that defendant's motion to v a c a t e  the judgment 

entered against h i m  on January 13, 2004 i s  v a c a t e d  and i t  i s  

further 

ORDERED that t h e  a c t i o n  is dismissed for l a c k  of 

jurisdiction; and it i s  f u r t h e r  

ORDERED that the cross-motion advanced by p l a i n t i f f s  is 

denied in its entirety. 

T h i s  memorandum o p i n i o n  constitutes t h e  decision and  order 

Dated: ? / 7  /J 1 Ad. I, 
W-/ 

HON. WALTER B TOLUB, J . S . C .  

' P l a i n t i f f s '  argument that until December, 2006 they l a c k e d  
the knowledge t h a t  d e f e n d a n t  had an office elsewhere is at best, 
in t h i s  age of e l e c t r o n i c  records f o r  p e r s o n a l  and corpora te  
information, unavailing. 
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