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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 46

In the Matter of the Application for an Order Staying

Staying the Arbitration Between ARIINSURANCE Index No. 116915/06
COMPANY,
DECISION AND
Petitioncr, JUDGMENT
- against -
ERIKA ADELMAN,
Respondent.

Nicholas Figueroa. J.:

Pctitioner moves (o stay respondent's demand for arbitration under the Supplementary
Uninsured Motorist provisions of the policy between petitioner and its insured. Petitioner's insured's
vehicle struck respondent on October 4, 2003, Respondent's demand for arbitration is dated
May 24, 2006.

Petitioner sceks a stay of the arbitration on the ground that respondent has refused to submit
1o an independent medical examination and an examination under oath. Petitioner argues that
compliance with the demand is mandated by the policy terms; however, petitioner does not attach
acopy ol the policy. Petitioner also alleges that it is entitled to the examinations by New York State
Insurance Department regulation, 11 NYCRR 60-2.3,

Pctitioner orally requested respondent's attendance at the examinations in October, 2006.
Respondent provided petitioner authorizations for her medical records, but refused to attend the
cxaminations. Petitioner made a written demand on November 3, 2006.

Respondent refused to attend the examinations. In a letter dated November 13, 2006, her

altorney stated that the demand was untimely, as it was made five months aller pctitioner reccived




the arbitration demand.

Petitioner now argues that the instant petition is untimely, as pelitioner commenced it more
than twenty days after receiving the arbitration demand on June 1, 2006. ‘The court's file indicates
that petitioner (iled its notice of petition and petition on November 16, 2006.

Respondent submits the aflidavit ol service of her arbitration demand. The affidavit does
not recite the precise date ol mailing; rather, it recites that it was served, by certified mail, return
receipt requested, on an unspecified date in April, 2006, However, the affidavit contains the certified
mail number and was notarized on May 24, 2006. Respondent also submits the United States Postal
Service document showing that petitioner received and signed for the papers on Junc 1, 2006.

Petitioner submits a response Lo respondent’'s opposition papers that it styles as a “Reply
Petition In Support Of A Temporary Stay Ol Arbitration™, signed by petitioner's attorney. This 1s
defective for several reasons. There is no such document recognized by the Civil Practice Law and
Rulcs. Moreover, the court cannot treat this document as a reply atfirmation as it does not contain
language indicating that it is an aflirmation made under penalty of perjury. Nor is the document an
affidavit, as 1t is not sworn to and 1s not notarized.

[iven if the purported reply were in proper form, it does not defeat respondent's contention
that the petition was untimely. The reply alleges that the affidavit of service of the arbitration
demand is “lacially defective™ because the service date is blank; and, becausc the allidavit says “this
demand™ was served, but docs not say what “this demand™ refers to. Next, the reply asserts that the
return receipt is dated June 1, 2006, two months after the purported service of a demand.” Finally,
the reply states that the affidavit of service is “incredulously notarized on May 24, 2006™ and that

this date was “approximatcly two months after 'this Demand’ was served in [sic] an unspecified day

in April 2006.”




The allegations in the reply document arc meritless.

The Postal Service document respondent submits shows that petitioner received the
arbitration demand on June 1, 2006. Tven il the affidavit of service were defective, petitionet’s
recelpt of the arbitration demand cured any defect.

Inany event, the allidavit of service was nof defective, The recitation that “‘this demand’ was
served is sufficient. The court cannot imagine any language that could be more specific. The fact
that the alfidavit omitted the date of service is ol no consequence, as it recites the certified mail
number and the delivery acknowledgment, signed by petitioner’s agent, shows that the document sent
under that number was reccived. Similarly, the fact that the affidavit ol scrvice was notarized in
May, 2000 is inconscquential, as there is no time limit within which an affidavit must be notarized.

The fact that petitioner did not reccive the demand until June 1, 2006 is of no moment. The
crucial {act 15 that 1t reccived the document.

Because the papers establish that petitioner received the arbitration demand on June 1, 2006,
its request for a stay of arbitration is time barred (CPLR 7503(c); sec Mutter of Steck v. State Farm
Insurance Company, 89 NY2d 1082). The court has no jurisdiction to entertain a late application
(sec Matter of Metropolitan Property and Liability Insurance Company v. Hancock, 183 AD2d 831).

Accordingly, it 1s

ADIJUDGED that the petition is denied and the proceeding dismissed.

This constitutes the decision and judgment of the court.

Dated: March 5, 2007

ENTER

1SC.
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