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SIJI’IQEME C‘OLJRT OF THE STAI’Ii O F  NEW YORK 
(‘OlJN‘I’Y O F  N E W  YORK: PART 46 

- -~ 

In the Matter of thc Application for an Order Slaying 
Staying the Arbitration Hctwccn ARI INSURANC‘K 
COMPANY. 

Petit ionc r. 

Iiidcs No. 1 169 15/06 

DECISION AND 
J I! I)(:; M ENT 

- against - 

E K K A  ADELMAN, 

Respondcn 1. 

- -  - - . _  

Nicholas Figiicroa. .I.: 

Pctitimcr tiloves to stay rcspondent’s dcmand for arbilration under the Supplementary 

Uninsured Motorist provisions ortlic pol icy between petitioner and its insured. Petitioner’s insured’s 

vchiclc struck resporidciit on October 4, 2003. Resporidcnt’s demand for arbitration is daled 

May 24, 2000. 

I’eiitioncr sccks a stay oftlic arbitration on tlic ground that respondent has reliised to submil 

1 o ;in in  dcpc i i  d e n t iiie d ic a I cs am i nat i o 11 and an exaiii i t i  at i on 11 ndc r o a 111. Pc t i ti o tier arg uus t li at 

compliaiicc with the clemaiid is mandated by the policy tcrms; however, petitioner does 1 x 3  attach 

;I copy ol‘tlic policy. Petitioner also alleges that i t  is entitlcd to [tie examinations by New York State 

Insiirancc Ikpariment regulation, 1 1 NYC’I<IQ 60-2,3. 

Pctilioner orally rcclucstecl respondent’s attcndance ai tlic oxaminations in October, 2006. 

rQespondcnt provided pctitioner autllorizations l i ~  hcr medical records, but reliised to attcnd the 

cxaminatioiis. I’ctitioner riiadc ;I written dcmand oii November 3, 2000. 

Respondent rcfiiscd to iittciid thc examinations. In ;-i lcttcr dated November 13, 2006. her 

attorney stated that tlic dcniand was untimely, as it was inadc five months alier petitioner reccivcd 
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t lic nr b it rat i o 11 clc i i i  and. 

I’ctitioner now argues thal lhe instanl petition i s  uiitiiiicly, as petitioner commcnccd it riiorc 

tlian twenty days after rcccivirig thc arbilralion deniancl on J[rnc 1 , 2001;. ‘I’he court’s file indicates 

that petitioiicl- lilcd its iioticc of pctition and pctitiori on November 16, 2001;. 

Rcspidcii t  subiiiits tlic ailidavit ol‘service ol‘licr arbitration demand. The aftjdavit docs 

not rccitc the precise dale ul‘iiuiliiig; rather, it rccitcs thal il was scrvcd, by ccrtilied mail, lcturii 

receipt reyucstcd, 011 311 nnspccilied clate in April, 2006. I lowever, h e  ai’lidavit contains the certitkd 

mail numbcr and was notarized oil May 34, 2006. Respondcnt also submits the LJiiitcd Stales Postal 

Scrvicc clocuincnl shuwing lhat potitioiicr rcccived and sigiicd for the papers 011 June I , 2006. 

I’elitioner submits a response to respondciit’s opposition papers that i t  styles as a “Rcply 

Pctitioii I n  S L I I I ~ ) I . ~  Ol‘A Temporary Stay 01‘ Arbitration”, signed by pctitioiicr’s allorney. ‘I’his is 

dcfcctive liir several rcasoiis. ‘I‘here is no such docunient recognized by the Civil Practice Law iind 

Kulcs. Moreover, thc court cannol trcat this docunicnl as ;I reply affirmation 8s it docs no1 conlain 

language indicating that it is an a~lirtiiation made under penalty of per jury, Nor is lhe document an 

aftidavil, as it is i i o t  sworii to and is iiot notarized. 

I {vcn if the piirportcd rcply were in propcr form, it docs not dekat respondenl’s coiitcntion 

that thc petition was Liiitiiiicly. The reply allcgcs that the affidavil of scrvicc 01‘ the arbitration 

deiiiand is “liicially dcl’cctivc” because tlic scrvice date i s  blank; and, becausc the aflidavit says %is 

deinand” was served, but docs not say what “this demaiid” rcfcrs tu.  Ncxt, the reply asscrls that the 

return receipt is dated June 1, 2006, two iiioiiths after the purportcd service of a demand.” Finally, 

the reply states thal the al‘iidavit of service is “iiicrcduloiisly notarized or1 May 24, 2006” arid that 

this datc was “approximatcly two months after ‘this Demand’ was served i n  [sic] ;in uiispccificd day 

in April 2006.” 
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'l'he allegatioiis in the reply document arc mcritless. 

'l'hc Postal Servicc document respondcnt submits shows that pctitioncr rcccived tlle 

arbitration deniand on June 1, 2006. Evzn il' the aI'fidavil o f  service werc delkctivc, pctitioncr's 

receipl of Ilie nrbi trotion denimd curcd any defect. 

In any event, lhc allidnvit orscrvicc was not  del-kctivc. 'l'hc recitation that "tliis dcmand" was 

servcd is sufficient. 'l'hc court ciuiriot imagint: any 1niig~i;igc that could be mort: specific. 'l'lic Ilict 

that the ailidavi t omittcd tlic date oi- service is 01. no coiiscqticiice, a x  it rccites the ccr-tilicd mail 

numbcr nnd the dclivcry acknowledgment, sigiicd bypctilioner's agent, shows that the documelit sent 

mdcr that number was rcccived. Siniilarly, the fact th3t the afiidavit 01' scr-vicc was notarized i i i  

May, 7006 is inconsccluential, as there is no time limit within which an ailiclnvit must bc notarized. 

'Thc 1~:icL that pctitioncr did not receive the demand until J i m  1 ,  20C)G is of no morncnt. 'I'he 

crucial fact is that it  received tlie doc~mient. 

R c c n u x  the papers establish that petitioner received thc arbitration dctnand on June 1 , 2006, 

its request for. ;I stay oi'arbimtion is tiwe b m e d  (CPLK 7503(c); sec Mi t tcr  of'S/cr.k 1). Slirtc Fizrm 

~ I ' I S I I Y ' L I I ~ C ~ C  ( . 'orli / ir[t~ij~,  89 NY2d 10x2). The court has no jurisdiction to enterlain a late application 

(see hfil/fm c~f ' iLI i~l i 'o / ic , I i l~~~i  / k p ~ r [ y  r i n d  Lid>ility / ~ I . S ~ W ~ I T I L ~ ~  I.'onipny v. Hmcock ,  I 83 AD2d 83 1 >. 

Accordingly, i t  is 

A i ) . I m m r i  tliat the peti tion is denied and thc proceeding dismissed. 

'I'his constilutes the dccision and judgment of the court. 

Dated: Mnrch 5, 2007 
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