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SCANNED ON 31912007 

, SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

DR F C F LIT. PART > I -  67 
Index Number : 601 A76/2006 
RUTHERFORD CHEMICALS, LLC 

CAMBREX 
Sequence Number : 008 

AMEND SUPPLEMENT PLEADINGS 

v s  INDEX NO. 
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MOTION CAL. NO. 

T h e  following papers, numbered 1 t o  were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits -- Exhibits ... l- . 

I A l is werin g Affidavits Exhibits . -. 

_ _  .- I -. Replying Affidavits 

J' Cross-Motion: I--i Yes l&I '  No 

Upon the foregoing papers, it  is ordered that this motion 

Dated: 
Y'. s. c. 
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Plaintiffs, 

C‘AMRR EX C‘OII I’C)TChTION, N EP blih, TNC., 
C‘ASC‘I IEM, INC., ZEEJ,AND, INC., 
NEPC‘AM, TNC‘. and C’AMI’BRbX, T,TD. 

L) e fcn da tit s . 

Indcx No. 60 1 170/06 

Defendants C’anibrex Corporation, Nepern, h c . ,  C‘aschem, Inc., Zeeland, Inc., Nepcanl, 

Tnc. and C‘ambrcx, Ltd. (collectively, “C.hibrex” 01- “Dcfcndants”) movc pursuant to Cll’LR $ 

302S(b) for leave to lilc a second amended answer and aclditional counterclaims 

B ackrr 1-0 11 n (1 

On April 4, 2006, Rutherford Cllicmicals LLC, Ruthcrford Chemicals IJK, Ltd. and Seal 

Sands, Ltd. (collcctively, “Kutherford” of “l’laintiffs”) t?lcd a complaint alleging h a t  Cambrcx 

bl-cached its obligations under the parties’ Ainendecl and Rcstated Asset Purchase Agreement 

dated October, 2003 (“APA”). Pursuant lo tlic APA, Cambi-ex sold five cheliiical planls l o  

liutherford for a total ol‘$SS million, plus certain contingent piiylrieiits based on 11-IC pcrIi)i-niiii~cc 

01‘ tlic clicmical plants. Spccifically, the coinplaint alleges that Cambrex breacllcd certain 

representations and  wai-ranlie+ in the Al’A relating to cquipment that (’ambrex sold to Kirtlicrfo~d 

I 
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ccrtaiii covenants to pcrlorm eiiviroiimenlal rcnicdiatioii a1 each of tlic fivc clieinical plants. 

Many of the environiiicntal claims rclatc to one of the fivc chemical plants sold pursuanl 

to the A P A  -tlic Nepera facility. Ruthel-ford allcgcs Cariibr-cx is liable pursurint to the Al’A for 

costs iiicurrcd for environnicntal rcinediation ob1 igatioiis at thc Nepera fiicility triggcrcd afier- tlie 

plant was closcd by Rutherhrd. 

O n  April 24, 2006, Camhr-cx tllcd its answer. ‘Ilie ;iriswcr specifically denied 

Rutherford’s claims and asserted scvci-a1 al‘hmativc dcfcnscs. I n  A ugusl 2006, Chiibrcx f7lccl ;I 

motion to arnend the answer and to asscrt three counterclaims. Thc motion was unopposed and 

the answer was anicndcd. 

In the instant motion Cambrex sccks Icavc to iile a second amended aiiswcr aiid to add 

two additional couiitcrclajms for reformation of thc APA. Chnbrex argues the countcrclaims 

arise, in part, out of infonilation lirst disclosed by Rutherford on Oclober 23, 2006, i n  its 

Rcsponscs to Chrnbrex’s First licqiicst for Intcwogalories, served on Iiuthcrford on Augiist 25,  

2006. 

Generally, the proposed couiitcr-claims allege that in the cvcnt thc court intcrprets the 

APA to impose upon Chiiibrcx thc costs of ciiviroiimental remediation at thc Ncpcra faciliiy 

arising from Kuthcrford’s dccision to close the Nepera facility, this intcrprctatiori would be 

inconsistent with the parties’ intent that Rutherfwd would continuc to opcratc thc Ncpera facility 

as a clie~nical plant and that Caiiibrcx wo~i ld  iiul be liable for the costs of ciivir-c~iinicntuI 

rcnicdiation triggcred by Rutherford’s dccision to close the Nepera facility. 

In the proposed couiitcrclajms Cninbrex alleges that Chiibrcx and Rutlicrford made ;i 

mutual iiiistake of lact regarding wlictlici. Ruthcr-lbr-d would contiiiiie operating the Nepci-a 
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facility after the sale, or in the alternative, that Caiiibrex made a uriilateral mistake of f x t  

regarding l<ulherford’s iiitcnt to continue operating the N q m a  facility after the sale. 

l’he APA allocates respoiisihility hctwccn Iiutherford and Canibrcx for environmentnl 

remediation at thc fivc Iiutherford chemical facilitics, including the Nepera facility. Carnbrex 

must also pcrforni certain corrective action at the Ncpcra facility. It also obligates Cainbrex to 

indemnify Rutherford for certain other spccified cnvironrneiital liabilities that have been or will 

be iiicurrcd at cach of the five cheiiiical facilitics includirig the Nepera sitc. Cambrex and 

I<utlierford ciisagcc as to the scope of Cambrex’s indcninification obligations for these liabilities. 

The proposed countcrclaiiiis allege that Caiiibrcx and I<utherford negotiated the AI’A 

under the assimption that Rutherford would coiitiiiuc to m ~ i  the Nepera facility as a chemicals 

busitless, and that l~utherfoi-d would not change the use o f  the fxil i ty as ;I chcriiicals busincss or 

close the facility. They allege the partics understood that Caiiibrcx would assuiiic rcsponsibility 

for certaiii historic environmental coiltarnination at the hcility contingent upon Ruthcrford’s 

continuing operation. Allcgedly this was the basic assumption und.erlyiiig thc AI’A and Canibrex 

would not have agrccd to its tcriiis otherwisc bccausc closing the Nepera facility triggered 

ciivironmental remediation obligations and costs that would not have othenvisc been incurred. 

Chiibrex argues thcsc counterclaims were iiot initially plead becausc it only learncd of 

Rutherford’s iiitcnt to close the fkcility prior to the sale, through rcsponses to Caiiibrcx’s iirst 

request for ititcrrogatorics. They were scrvcd eight days prior to thc filing of this motion. 

I >  1 he rcspoiiscs allegedly reveal that in 3 .lanuary 2004 analysis of Nepera, Kutlierlbrd 

rccognizcd that several cost factors threatciicd tlic profitability of Ncpcra. Further, Ruthcrl‘oi-d 
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disclosed that i n  or about March 2004, less than five months after the sale, Rutlicl-ford 

approached a compctitor of Ncpcra for the purpose of exploring a possiblc business coiiihination 

between the two ciititics. It was also lcarncd that in or about August 2004 Rutlicrford ticgan 

discussing a salc of tlic Ncpera facility with a third party which lcad to 3 call optioIi to purchase 

the property if the facility were shut down. I n  mid ZOOS, I<utlierford discontinued operations at 

the Nepera facility and took steps to close it. 

Because Rutherfbi-d closed tlic Ncpcra facility, subslantial environrncntal remediation 

obligations have hccn triggered for which i t  seeks I-ccovcl-y from Chiibrex. Cambrcx’s proposcd 

counterclaims assert a mutual iiiistakc whcrchy it was Carnbrex’s undcrstanding Rutherford 

would kccp the facility open after the salc. 

lliscussion 

Leave to ainciid plcadiiigs is to be freely given uiilcss tlic proposed amendment is 

palpably improper- or would cause substantial prejudice to the opposing party (Cl’Ll< i j  302S(b); 

McCuslty Fuvics m d  A.r.roc., lnc. v NPW Yoi-k City lIcu/th atzd Hospituls Coiy~. , 59 NY2d 755, 

757 [1083]). Abscnt unfair prejudice, leave to amend is to be freely given and should bc dcnicd 

oiily when thc c ; i w x s  of action set forth iii  tlic amcndnient are palpably insuftjcicnt or1 their frice. 

A court 1ii;iy not cxarnine the merits or lcgnl insufficicncy of the proposed a~mcndments ( L ~ ~ n p m l  

v Sm’1u.s ( .kh (he/)., /m-., 244 AD2d 208, 209-2 1 0 [ 1 st Dept 19971). 

Rutlicrford argues the inclusion oP an intcgration clausc i n  the Al’A precludcs the 

propused couiilcl-claims. Sccion 14.00 of the AI’A statcs tliat tlw language of the APA 

constitutes ‘‘tlic cntirc agrceriicnt betweeii tlic partics with rcspcct to the sut>ject iiuttcr ol‘this 

A grccm cn t and s 11 p el-s ccl es a1 1 p r i c) r agrccin e t i  t s and 11 nd erst and iiig s , bo tl 1 ora I ;i t i  d w 1-i t t e 11, 
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bctween the parties with rcspcct to the subject matter of this Agreemenl” (Schilling A!/.. E.Y. A ) .  

While there is an integration clause, the allegation in the proposed counterclaim [or 

rehination of the coiitraci is that Rutherford fraudulciitly rcprescntcd that it would coiitinuc to 

kcep the Nepera facility open after the sale. hllegatioris of pre-contractual representations with 

the intent to not perform, which were relied upon by a party, are not precluded by an integration 

clausc. If a party makes a promise with an undisclosed intention of not perloniiiiig it,  the p:i~jy’s 

promise constitutes a misrepresentation that could givc risc to a clairn for fraud (Srrho v I I ~ / I I ~ ~ / I ,  

164NYS2d 714, 718 119591). 

Cnmbrex alleges that the discovcry proccss produced documents evidencing Rutherlord 

never intended to keep the Nepera facility open post-closing of the transaction, dcsp’itc a 

rcprcsentations made to  the contrary during thc negotiation process. Such allegation of a 

iiiatcrial tnisrepresentation to induce Caiiibrcx to cntcr into the contract is iiot “palpably 

insullicicnt” to war-rant this court to deny the counterclaim based upon thc intcrgration clausc. 

Rutherford also argues tlie motion should bc dcnicd because tlie allegatioiis of the 

proposccl countcrclairiis arc clcnrly refuted by the terms of the APA. For example, Ruthcrfoi.d 

points to Section 2.1 1 ol‘the APA. This provision is relied upon by Chiibrcx i n  support of its 

claiin that liuthcrford purportcdly owes certain eani out paynicnts to Uamhrex because of the 

Nepera salc. Tlic provision statcs that earnings targets from operations of the liutherford 

lacilitics must hc adjustcd if Rutherhrd “sells assets or a busiiicss division.” ‘I’he em-ou t  

pro v i si 01 1 1 as t s 01 11 y tli rcc ycars , so a rgu a b 1 y Cam b rex con1 eiiiplat ed Rut I1 c r fo rd pot en t i a I 1 y 

selling soiiic of‘tlic plants within the first three years aftel- the sale. Cambrcx argues this 

provision only applies when lherc is a .sa10 of the Nepcra facility, but not a I : ~ O S Z I I ’ L ’  of t l x  facility 
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and thcrcforc is irrelevant. 

Rutherford also points to other provisions of the APA which appcar to, although not 

specifically, contradict Carnbrex’s proposcd countcrclaims. Each in t u r n  arc addressed by 

Cambrex and it is clcar that thcy are issues which go to tlic iiitcrpretation ol‘tlic agrccmcnt. 

These are 1101 issues which arc properly resolvecl by tlic court on a motion to amend the answer. 

The court may not address the legal sufficiency of the claims, but only scarch the plcadings lix a 

cognizable cause of action. Cambrex has mct this burden. 

Furthennore, tlicr-c is no prejudice in allowing tlic amcnded answer with proposcd 

counterclaims to hc tilcd. 

counterclaims will not open up the door to discovery oulside ofthc APA as the issues tun1 on tlic 

competing interpretations of the APA provisions and thc additional discovcry will be focused on 

the parties’ ncgotiation of the APA. There is no basis fur arguing that allowing thc countcrclaitiis 

would cause burdcnsonic dclays and discovcry rcqucsts. 

This matter is still in the carly stages of discovcry. The 

Con clu si o 11 

Accordingly, based on tlic foregoing, the iiiotion is granted and it is hcrcby 

OKDEREL), the second amcnded iinswer with countcrclairns is dccnicd served i n  the 

form aruicxcd to thc moving papers upon scrvice of a copy of this order with notice of ciitry. 

This shall constitute 

Dated: March 2. 2007 

the order and decision ol‘the court. 
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