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STATE OF NEW YORK

SUPREME COURT COUNTY OF SENECA
FRANKLIN A. GAY,
Petitioner
-against- DECISION ANDJUDGMENT
MELVIN WILLIAMS, SUPERINTENDENT OF Index No. 38639

WILLARD DRUG TREATMENT CAMPUS;

NYS BOARD OF PAROLE;

THOMAS POOLE, SUPERINTENDENT OF

FIVE POINTS CORRECTIONAL FACILITY,
Respondents

The Petitioner herein, Franklin A. Gay, filed a petition for a writ of habeas corpus. Upon
review of the application, this court converted the application to an Article 78 proceeding and an
Order to Show Cause issued, returnable upon submission only on January 16, 2007. The Court

has received the Verified Answer of the Respondents and no reply has been received from the

Petitioner.

The first complaint by the Petitioner is that he was denied due process of law by being
violated under Correction Law’s regulations while at Willard. The Petitioner argues that while at
Willard, he is on parole, and therefore, should not have been subjected to violating rules made
for correctional facilities, which Willard is concededly not. The due process claims by the
Petitioner lack merit. The record is clear that he was violated on the terms of his parole based
upon a finding he physically interfered with an employee of the Willard Campus facility and for
creating a disturbance. He was given an opportunity to be heard. As to the propriety of violating
him on Department of Corrections’ regulations, it is noted that the Willard Drug Treatment
Campus is staffed by both DOCS and parole personnel, and that the program itself is run by both

agencies. While at Willard, the parolee is indeed required to follow the rules set forth in the

correctional regulations.

Furthermore, the Petitioner did not preserve this issue at the time he pled guilty at the

parole revocation hearing (Return, Exhibit K). Thus, he has not preserved this claim for review

by this court.
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The Petitioner claims that the 20-month hold by the parole board was arbitrary and
capricious. First, it is noted that the Petitioner was aware prior to his guilty plea that that would
be the recommendation of the administrative law judge and he chose to plead guilty. As noted in
the Return of the Respondents, this court must give deference to the parole board’s determination
absent a showing it is irrational, arbitrary or capricious. The court finds nothing irrational in the
recommended hold. As noted by the senior parole officer’s recommendation for incarceration
(Return, Exhibit J), “Alternatives are not appropriate in this case. The 31 year old Gay continues
serving a 3-6-0/7- 0-0 year term for Attempted Criminal Possession of a Controlled Substance
3d. Afforded the leniency of a judicial release directly to the Willard program as a result of the
instant offense, the subject completed said program in June 2005, however, violated parole after
less than two months at liberty when he was driving under the influence of alcohol and cocaine
along with being found to be in possession of a razor which he admitted he used for cutting and
packaging cocaine. Additionally, there was a 10-year old female passenger in the vehicle at the
time. The subject is a multi-state offender with an extensive history in Florida for mostly
property and drug-related crimes. The subject is unamenable to community supervision and

poses an unacceptable risk for criminal activity and should be returned to DOCS for a hold to his

minimum.”

The petition is in all respects denied and dismissed on the merits.

THIS CONSTITUTES THE DECISION AND JUDGMENT OF THE COURT.

DATED: February/# , 2007 %) /
HON. DENNIS F. BENDER
Acting J.S.C.
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