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INDEX NO. 03-17904 
CAL. NO. 06-00984-MIL4 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E .W T :  

Ion ROBERT W. DOYLE 
Justice of the Supreme Court 

X 
SIIANNON IIEILLY, An Infant by her Mother and : 
and Natural Guardian, DAN1 ANN REILLY, and : 
DAN1 ,!in IIEILLY, Individually, 

Plaintiffs, 

- against - 

JERKY G NINIA, M.D., DR. JERRY NINIA OB- : 
GYN. I’LL(.’ d/b/a ISLAND OBSTETRICS AND : 
GYNl<c’OI,OGY CENTER,THOMAS ERHART, : 
11.0.. and ST.CHARLES HOSPITAL AND 
R EHAI3 11,I‘l ATION CENTER, 

MOTION DATE 9/18/06 
ADJ. DATE 11/05/06 
Mot. Seq. # 002 - MG 

KRAMER DILLOF LIVINGSTON & MOOIill 
Attorneys for Plaintiffs 
2 17 Broadway 
New York, NY 10007 

MONFORT HEALY McGUIRE & SALLEY 
Attorneys for Defendants Erhart & St. Charles 
1 140 Franklin Avenue 
Garden City, NY 11530 

FUMUSO KELLY DeVERNA SNYDER 
SWART & FARRELL 
Attorneys for Defendants Ninia 
2150 Joshua’s Path 
Hauppauge, NY I 1788 Defendants. : 

X 
1 Jpon the following papers numbered 1 to 16 read on this motion for summary iudgmerc; Wotice of 

Motion Ordei to Show Cause aiid supporting papers 1 - 1 1; Notice of Cross Motion and supporting papers -, 
i\nrwering Affdavits and supporting papers 12 - 13; 14 - 16 ; Replying Affidavits and supporting papers -, 
Othe1 - (&& ) it is, 

ORDERED that this motion by defendant Thomas Erhart, D.O. for summary judgment is 
granted. 

7 his is an action to recover damages for the alleged medical malpractice of the defendants 
in the prc-natal care, labor and delivery and postnatal and/or neonatal care rendered to plaintiff 
Llani Ann Reilly and to the infant plaintiff Shannon Redly. Plaintiffs allege causes of action 
sowidi ng i n  medical malpractice and lack of informed consent as against defendant Erhart. 

Suniiiiary judgment is now sought on the basis that defendant Thomas Erhart, D.O. did 
not ch ia te  or depart from accepted practice in the medical community in treating the plaintiffs 
and that thc treatment rendered by this physician was not the proximate cause of the infant 
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plaintill-s iiij iiry. 

P,  proponent of a motion for suinniary judgment has tlie burden of proving with 
adniissil-le evidence that lie or she did not deviate or depart from accepted practice in the medical 
community and that his or her treatment was not a proximate cause of the injury or damage 
(Lyons v McCauley, 252 AD2d 5 16, 517, 675 NYS2d 375, lv denied 92 NY2d 814 [1998]; 
Bloom v City ofNew York, 202 AD2d 465,465, 609 NYS2d 45 [ 19941). A defendant meets this 
burden bj  establishing, as a matter of law, that he or she breached no professional duty of care 
owed to Lhe plaintiff (Kleinert v Begum, 144 AD2d 645, 535 NYS2d 43 [1988]). 

Oncc this showing has been made, however, the burden shifts to tlie party opposing the 
motion 1.x sui ninary judgment to produce evidentiary proof in admissible form sufficient to 
establish the existencc of material issues of fact which require a trial of the action (Zcrckerman v 
New YorA, 39 NY2d 557, 427 NYS2d 595 [1980]). In a medical malpractice action, ii plaintiff, 
in opposition to a defendant physician’s summary judgment motion, must submit evidentiary 
liicts or inaterials to rebut tlie prima facie showing by the defendant physician that he was not 
ncgligeni 111 treating plaintiff so as to demonstrate the existence of a triable issue of fact (Fileccia 
v Mnssap~qiifir General Hospital, 63 NY2d 639,479 NYS2d 520 [1984]; Neuman v Greenstein, 
99 A!)2tl 1 0 1  8.473 NYS2d 806 [1984]; Buonngurio v Drago, 65 AD2d 830,409 NYS2d 835 
I 1078 I .  11- tkvried 46 NY2d 708 [ 19791). General allegations of medical malpractice, merely 
conclusor? and unsupported by competent evidence tending to establish the essential ielenients of 
medical iiialpiactice, are insufficient to defeat the summary judgment motion made by the 
de fendai It physician (Fileccia v Massapequa Gen. Hosp., supra; Alvarez v Prospect Hosp., 68 
NY2d 31!0. SO8 NYS2d 923 [1986]; Bustamonte vKoval, 98 AD2d 739,469 NYS2cl441 
[ 19831) 

I n  support of tlie motion, defendant Erhart submits, inter alia, the pleadings, plaintiffs’ 
b i l l  o I’ pzrticulars, portions of plaintiffs’ medical records, the transcripts of the deposition 
testinion! givcii by defendants Ninia and Erhart and an affirmation by Dr. Erhart’s expert, Denise 
G uidelti. M .I). 

i\,t tlicir examinations before trial, both defendants Ninia and Erhart testified to the effect 
that Dr. I34iart *s treatment of plaintiffs was limited to assisting Dr. Ninia in the performance of 
an emergency caesarian section upon Ms. Reilly. Dr. Erhart’s assistance in surgery involved only 
the holding of‘ retractors and tlie cutting of sutures. 

I‘kfendant also submits the affirmation of his expert, Denise Guidetti, M.D. who is a 
board cc -tiGcd obstetriciadgynecologist. Dr. Guidetti’s opinion is based upon her review of the 
plaintiff’s ’ bill of particulars, plaintiffs’ medical records and tlie deposition testimony <given in 
this action. Dr. Guidetti opines with a reasonable degree of medical certainty that there was no 
departurc or clcviation from accepted standards of care on the part of Dr. Erhart which were a 
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proximale cause of any injury to the plaintiffs. She states that the medical records and the 
deposition tesl imony reveals that plaintiff Dani Ann Reilly was admitted to defendant St. Charles 
I Iospital on Nlovember 1, 2002, as the private patient of defendant Jerry Ninia, M.D. for a 
planned induction of labor. Mrs. Reilly, whose pregnancy was at full term, was attached to a fetal 
monitor and administered the drug, Pitocin, intravenously at approximately 2:20 p.m. to induce 
labor. h4rs. R.eilly’s labor continued until about 8:45 p.m. when an episode of maternal 
hypoten: ion associated with fetal bradycardia (decrease in fetal heartbeat) occurred arid Dr. Ninia 
made thi. dccision to perform an emergency C-section (caesarian section). 

I )r.  Gu idetti continues that Dr. Erhart was a private attending obstetriciadgynecologist on 
stalTat St. Charles [Hospital on the date of the infant plaintiffs birth and happened to be present 
on thc Labor a n d  Delivery Unit at the hospital caring for one of his own patients when Dr. Ninia 
requested Dr. h-liart’s assistance with the C-section. Dr. Guidetti states that the medical records 
note that in  the coursc of surgery it was evident that Ms. Reilly’s uterus had ruptured i2nd there 
was a placental abruption. The infant plaintiff was delivered at 9:24 p.m. in poor condition with 
Apgar scores of 1 and 3 and was intubated and resuscitated and then later transferred it0 the 
Neonata Intensive Care Unit at another hospital. 

I )r.  Guidetti opines that the management of Ms. Reilly’s labor and delivery was at all 
timcs undcr the direction and sole control of her private attending physician, Dr. Ninia, and that 
Dr .  Erhart‘s irivolveinent with the care and treatment provided to Ms. Reilly was limited to his 
role as a 1 assi stant during an emergency C-section performing only such functions as the holding 
of rekic ors, Icceping the operative site clear of blood and cutting sutures. There is no allegation 
that iii,ju -> to the plaintiffs resulted from the manner in which the procedure was performed or by 
any act clr omission on the part of Dr. Erhart in his role as an assistant. She also opines that the 
performance of the C-section was indicated in view of the fetal bradycardia and that there was no 
delaj in the performance of the C-section which was attributable to Dr. Erliart. Dr. Guidetti 
conclude's that Dr. Erliart had no role or involvement in the prenatal care rendered to plaintiff or 
with thc management of labor or with the decision to perform a C-section or with the timing of 
the surgery. Nor is there any evidence that Dr. Erhart was in any way involved in the care 
providecl to the infant plaintiff at or after her delivery. Thus, Dr. Erhart made a prima facie 
showing o f  entitlement to summary judgment on plaintiffs’ first cause of action for medical 
malpractice based on negligence (see, Banks v Barkoukis, 231 AD2d 598, 647 NYS;!d 814 
I19961) 

1 kfentiant Erhart also sufficiently established his prima facie entitlement to summary 
j udgmcnt dismissing plaintiffs’ cause of action for medical malpractice based on lack of 
informecl consent by demonstrating that his sole involvement in plaintiffs’ care was that of a 
surgical assistant to Dr. Ninia who was the primary surgeon for the surgical procedure performed 
i n  this ccisc. 
thc procedure (Public Health Law 3 2805-d; Benrd v Brunswick Hospital Center, 220 AD2d 

As the assisting surgeon Dr. Erhart had no duty to obtain Ms. Reilly’s consent for 
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550.632 NYS2d 805 120021; Spinosa v Weinstein, 168 AD2d 32, 571 NYS2d 747 [1991]). 

liiasmuch as plaintiffs have not addressed the merits of Dr. Erhart’s motion for suminary 
.judgnicii~ they have failed to raise any triable issue of fact, and the motion for summary 
.judgment disiiiissing the complaint as against Dr. Erhart is granted (see, Fernandez v Elemam, 
25 A113tl752, 809 NYS2d 513 [2006]; Ericson v Pafleschi, 23 AD3d 608, 806 NYS2d 667 
12005]). lhc <action is severed and continued as against the remaining defendants. 

I inally. the Court notes that plaintiffs’ affirmative request for relief, to wit, that the Court 
dismiss m y  claims which the remaining defendants may assert pursuant to CPLR article 16 at the 
trial of this action and preclude those defendants from attempting to blame or otherwise find fault 
with or apportion any liability to Dr. Erhart is not properly before the Court and has not been 
considetcd (CI’I,R 221 5 ) .  Plaintiffs may, however, renew their request for such relief before the 
justice presiding at the trial of this action. 
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