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S Iio rt F ea rni 0 rde r 
SUPREME COURT - STATE OF NEW YORK 

I.A.S. PART 7 SUFFOLK COUNTY 

PRESENT: 
WILLIAM B. REBOLINI 

J ustiice 

Integratcd Data Management Systems, Inc. Motion date: 9/18/06 
Submitted: 1/24/07 
Motion Sequence No.: 001 Mot Adj Plaintiff 

002 MD 

004 MD 
-against- 003 Mot D 

The Artrna ltiroup and Nicholas Colucci, Index No.: 253 14-06 

Attornev for Plaintiff: 
Laurence S. Jurman, Esq. 
9 Lucon Drive 
Deer Park, NY 1 1729 
Attornev for Defendants: 
Hofheimer, Gartlir & Gross., LLP 
530 Fifth Avenue 
New York, NY 10036 
Co-Counsel for Defendants: 
Foster & Vandenburgh, LLI’ 
220 Roanoke Avenue 
Riverhead, NY 1 190 1 

Defendants 

_____ .- 

Upon tl-e tollowing papers numbering 1 to 18 read upon these four motions: 

Order to S h o w  Cause and supporting papers 1 - 4; 
Notice of Cross Motion and supporting papers 5 - 7; 
Order to  Show Cause and supporting papers 8 - 10; 
Noticc of Cross Motion and supporting papers 11 - 12; 
Affidavit in Opposition and supporting papers 13 - 14, 15 - 16; 
Reply Nlidavits and supporting papers 17 - 18; it is 

OKD EKED that this motion (00 1) by plaintiff, Integrated Data Management Systems, 
Inc. (“paintil’i”) brought by order to show cause (Baisley, J., 9/8/06) for a preliminary injunction 
inter a1~1 enjoining defendants The Artina Group, Inc. and Nicholas Colucci (“defendants”) from 
promoting any  product or service or conducting business under the names IDMS and Account 
Abili tyuo; li.om using the names, likeness and logo belonging to plaintiff to promote defendants’ 
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busiiics:;; from advertising, marketing, or soliciting any of plaintiffs customers with claims that 
the tau forms defendants sell are compatible with Account AbilityB software owned by plaintiff 
15 adjouriied i i n t t l  April 1 I ,  2007 at 9:30 when a hearing will be held; and it is further 

ORD EKED that this cross motion (002) by defendants for an order dismissing plaintiffs 
complainl aiitl l‘or sanction LS denied; and it is further 

( )KL)IEKEL) that this separate motion (003) by defendants brought by order to show 
c;iLise (tllydcnburgh, J.,  11/21/06) for an order clarifying the temporary restraining order set forth 
it1 plaintiffs order to show (cause is granted to the extent that the same was addressed by Justice 
Hlydetil-lurgli on November 21, 2006 and memorialized in defendants’ order to show cause; and 
it is fitrthei 

OKDIERED that that part of defendants’ motion for an order vacating the temporary 
rcstraintng order if plaintiff does not substitute a viable corporation authorized under New York 
State Lam is ticnied: and it is fi.irther 

(.)lil)IERED that that part of defendants’s motion for an order setting this matter down 
for ;i licariiig is granted; and it is further 

ORDIERED that thi j, cross motion (004) by plaintiff, Integrated Data Management 
Systems, Inc. (“plaintiff”) for order permitting plaintiff discovery of defendants’ books and 
recot-cis 7i-ioi. t o  a hearing oil the amount of undertaking is denied. 

According to plaintifYs complaint, plaintiff is a New York Corporation in the business of 
designing and creating computer software. As pertinent to the instant action, plaintiff claims that 
i n  19x4 i t  creilted a software application know as Account AbilityB, which is a Windows based 
program desiiged to operate on personal computers. According to plaintiff, this program allows 
prolkssic~nals and businesses to coordinate financial information to conform to year end tax 
reporting requirements. De fendant on the other hand, is in the business of providing accounting 
and p i  opcrty inanagement software publishers with private label forms programs. 

I n  his aFtidavit in support of the order to show cause, Jeffrey Goldstein, President and 
1’1 incipal Sliai-eholder of the plaintiff corporation claims that during the period 1995 to 2000, the 
partiex operated under a year to year agreement wherein plaintiff licensed the Artina Group to 
advertist:, solicit and market properly formatted tax forms, envelopes and related items to work 
i n  coiiju icttoii with the Account AbilityB software. Defendant was to get pre-approval on all 
advertising, 11 terature and foi-ni modifications and defendant was to provide training to their 
employeex to provide customer service. In exchange, plaintiff provided defendant with up-to- 
datc cusioinet lists and contilct information and permitted defendant to establish a website with 
a hopping c x t  where IDMS customers would order tax forms. According to plaintiff, defendant 
was pertnittcd to L I S ~  the name IDMS and Account AbilityB in its advertising and sales. No 
written : greeinent is provided. 

Attached to defendant’s cross motion is an agreement that was entered between LDMS, 
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Inc. (phiiitift) and OCR Data Systems, Inc., now doing business as The Artina Group 
(detknctant) wherein defentlant agreed to produce at no cost to plaintiff an IDMS forms brochure 
to be included by certain software packages marketed by plaintiff. Defendant was responsible 
liir accepting, printing, shipping and billing all orders under the name of IDMS Fonns and was 
t o  providc knowledgeable customer service. The initial term of the agreement was three years, 
with the. agreement autonia tically renewing every year unless notice was provided ninety days 
prior to the end of the current year. 

Whetlicr the parties were operating under the year to year licensing agreements or the 
written agreement as extended, it appears that in 2004 the business relationship began to sour. In 
ordcr to appease plaintiff, defendant by letter dated June 30,2004 apologized for problems of 
last year and offered to increase royalties form 25 percent to 30 percent. Plaintiff claims that in 
the yeai. 2005, i t  received numerous customer complaints regarding the service it WiEj receiving 
fi-on1 Art i l i a  and later learned that defendant had unilaterally modified the forms and envelopes 
which vr ere consequently no longer compatible with the software. Plaintiff states that it notified 
defendants on or before August 1, 2006 that plaintiff was going to resume selling forms to its 
own customers. Thereafter, defendants continued to sell products to the public under the 
aforementioned website, but removed the direct link to IDMS. Plaintiff by letter to an employee 
of the A rtina Group demanded that the link be reinstated or that Artina dismantle the website and 
cease tc  use all logos and associations relating to IDMS, Inc. In response defendant, Colucci 
informed Go ldstein that plaintiff was circumventing the parties’ agreement by selling forms and 
1 cfkrrecl furtt‘er correspondence to himself or defendants’ lawyer. Plaintiff responded by 
indicati tig that no agreement exists between plaintiff and Artina Group, that the original 
agrcement w,ts with plainti ff and OCR and a new agreement was never entered with Artina 
Group and that thc parties continued to operate without an agreement. 

I’laint iff then commenced this action seeking inter alia a permanent injunction enjoining 
defendants l’rom using the names IDMS or Account AbilityB in the connection with defendants’ 
biisines, and that defendants be restrained from contacting or soliciting or selling tax forms to 
plaintifl’:, cLijtolllers. Plain tiff also seeks compensatory and treble damages, and an accounting. 
I’laintif- siniultaneously moved for a preliminary injunction and sought and received a temporary 
icbtraiiiiiig ordcr i n  the order to show cause that was signed by Justice Baisley on September 8, 
3000. This tcmporary restraining order was extended as modified until further order of the court 
by Justice BI ydenburgh, who after hearing oral argument, issued the following order: 

I t  IS C)IIDEIED pending further order of this Court the Defendant the Artina 
 roup and Nicholas Colucci, its principal shareholder, and all persons acting 
intlei their direction or control or in concert with them, be and hereby are 

~c~ijoiiied and restrained from promoting or advertising the business of The Artina 
G r o ~ i p  or any other business utilizing the names, likenesses, logos or other 
~Iepictioii or referenix to the Plaintiffs names, IDMS and or Account Ability@, or 
. i n j  other simulatioii, derivation or approximation thereof, either alone or in 
wiijunction with other words and it is further, 

~JRDISKEL) that pcriding further order of this Court the Defendant The Artina 
Group and Nicholas Colucci and all persons acting under their direction or control 
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~r in (concert with them be and hereby are enjoined and restrained from soliciting 
iny new business from the customers of IDMS and or Account Ability@ software 
Iicenc,ees under the name “IDMS TAX FORMS DIVISION” or making any sales 
to sal d customers arid software licensees. 

lustice Blydenburgh later clarified that “Nothing in the Order shall be deemed to prohibit 
The Art ina CJiroup from claiiniing its tax forms are compatible with IDMS and/or Account 
, 4 b i h t y ~ /  software and it may refer to such names in its website, brochures and advtxtising 
inaterials and i t  may sell such tax forms to any customers except as specifically prohibited by 
tills Ordcr 

I n  ortlcr to prevail ~ p o n  a motion for a preliminary injunction, the movant niust 
dcmonstrate by clear and convincing evidence, (1) a likelihood of ultimate 
siiccess on the merits, (2) irreparable injury absent the granting of the preliminary 
injunction, and (3) lhat a balancing of equities favors the movant’s position” 
(&ma ExDress hi.., v. Pier-Air Int., 21 1 AD2d 606, 606, 621 NYS2d 108). In 
the absence of an agreement to the contrary, “[s]olicitation of an employer’s 
customers by a fornier employee through the use of a customer list is not 
actionable unless the customer list is considered a trade secret or there was 
wrongful conduct by the employee such as physically taking or copying the 
empllJyer’s files for using confidential information (see Easter Bus. Svs. v. 
Speciality Bus. Solutions, 292 AD2d 336, 338,739 NYS2d 177 (Apa Sec., Hnc. v. 
Apa, AD3d-, 2007, WL466356 [2d Dept. Feb. 13,20073). 

1 lere the court h d s  factual questions requiring a hearing on whether plaintiff has a 
likelihclod of success as the merits, including but not limited to what agreement, if any governs 
thc par] ies’ relationship, wlliether defendants unilaterally changed the forms, whether plaintiff 
proper1 y terminated its rela tionship with defendant, whether defendant properly removed the link 
on its website to  plaintiffs services. There are also factual questions regarding the equities in 
this caxe. 

I’laintiftYs motion fix discovery on defendant’s books and records prior to the hearing is 
denied. I’laiotiff’seeks this information on the question of the undertaking, but the court finds it 
sufticicnt to consider only plaintiffs financial status as this time. 

Defendants move to dismiss plaintiffs complaint and for sanctions claiming that plaintiff 
IS  a noii-existent corporation. However, according to the New York State Department of State 
Divisicn of Corporations website, Integrated Data Management Systems, Inc. is an active 
corporation with an original filing date of October 10, 1983. Accordingly defendant’s motion to 
tlismisx IS dcnied. 

A 

Datcd: March 2,  2007 
HON. WILLIAM B. RJ#3BOI,INI, J.S.C. 
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