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Y 11 P l i  KME C(ll.1 K’1’ 
C‘OIJNTY O F  NEW YOIil< : I.A.S. PAR 1 35 

~ S‘I ATE OF NI’W YOIIK 

Iiidcx No.: 104878/2006 

C h l .  No.  96 01 12/4/00 
Plaintiff, 

-agai n s  1- 

IC. KENNII’I’IT JEWEI.1 RSO. 

D& R AS S E. J . 

Defcndaiil, R. Kcnncth Sewell, Lsq., acting pro S P ,  inovw pursuant to C‘PLR 3212 for  

siimmary judgment. Plairitii‘l; D m  €)litinail, cross-moves for tlic same relief. 

This action was comr~~cnccd by plaintiffforcz‘c 1 7 0 ~ 0  review fnllowing an attorney fee disputc 

arbitration :iwird rcridcred under tlic Ncw York State l’cc 1)ispute Resolution I’rogram ( K L ~ C S  ol‘the 

C‘liid’ Adiniiiistrator- [21 NYC‘RR I 137.0 c t ~ c y . )  on March 13, 2006. Plaintiffseehs a declaration 

that he j j  no1 persoiially liable to clefcndant [or legal scl-vjccs rendered to Hici Imports ILI ,C’ [the 

“ I  I L”’] Tlic complaint nllcgcs that plaiiitjff cntcred into r3 retainer agreemeiit with deleidant f o r  

[he perfomi:ince ol’lcgal scrvices “in coimcction with tlic foriiiation oi‘Uici Imports LLC‘ a? a limiled 

liability corporation.” It is also iillcgcd that although “[d]cfcndant was only 1xirlially paid” for [he 

lcgal scrvices hc rcndcred to the I ,1 L’, LL[p]laintiff docs not have any personal liabi I ity l:)r the fccs 

charged by dcfendaiit.” 
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Del'endant contcnds tliat lie is ciititlccl to summary judgriienl on his claims for a11 accouiit 

stated agaiiist plaiiitiff in the amount of $2O,7O1.08 lor legal services rendered to the I , I  ,CI because 

plaintiff i s  personally rcspoiisible l'or the LLC's outstanding fccs. 13cfcndant bases his claim t~pon 

the I ,cttcr of I<iigagcnicnt which was signed by [lie pai-tics on Scptcinbcr 3, 2003. 13cferldant 

iiiajnlains thal the Letter o l  Engagement obligates plaintifl' 10 pay him lor the legal services he 

rciidcrcd to the J,LC'. Defenclaiil also bases his claini upon ai1 e-mail that hc rcccivcd fro111 plaintill' 

on May 24,2005, which dcfcndniit maintains is cz written admission ofplaintill's promise to pay the 

LLCl'S legal lees. 

h i  liis affidavit j i i  opposilion to [he motion and in  support of his cross motion, plaintiffasserts 

llial he did no1 sign the Letter oi'Engagement in an individual capacity nor did hc sign any instrumen1 

pcrsoiidly gumantccing any dcbts ol: the LLC:. In support of his contention, plaintiff submits 3 

coniputer printout from tlic New Yol-k 13cpartmcnt of State showing Ilia1 the LLC was 1i)rriied or1 

Seplember 9, 2003, arid lliat plaintiff has agency nutliol-ity to act for tlic J,T,C:. As such, plaintill' 

maintains that since all o f  his dealings with dcfclndant wci:c on behalf ofthe LLC, he canno1 be held 

pcrsoiially ljablc for any fees arising oul o l  lhe LLC's agreement with defendant. 

" WIicii reviewing a motion for summary judgmenl, h e  focus of the co~irt's concern is issue 

tjiidiiig, riot issue dctcriniiiatjon" (Xend~lr v Frcmr, 75 AD2d 490, 495 [ 19801). l~'hus, sunimaiy 

judgriicnt i s  to be granted only when there are 110 genuine issues of material fact (Alvnrcz 11 I'ros~iacr 

Hosp, 68 NY2d 120, 324 Ijl9861; Rotuba Ex/ri&r,s v Ccppos, 46 NY2d 223, 23 I 119781). I n  

opposjiig ;L niotion for sutiiiiiary judgment, h e  adverse party must produce evidentiary proof iri 

admissible h r m  sullicienl to estahlisli material issues of fact which rccjuirc n trinl of tlic actioli 

(AIv(rrcz, 68 N Y 2 d  at  324; %iickcr*nwn v ('it)) oJ'Ntlw Ymk ,  49 NY2d 557, 562 [1980]). 
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As its rianit: suggests, ;I liriiiled liabil i ly company is valiclly and lcgally formccl to pimtcct 

agaiiist personal liability. Liniited Ljability Cotiipany Law (“LLCIL”) 5 609 (a) provides in pertinent 

part: 

“Neither a nicmber 01 a lirnikd liability company, 3 manager of 3 

limitcd liability coinpariy nianagcd by a inaiinger or nianagers nor ;in 
agent of a limited liability cornpaiiy ... is liable for m y  dchts, 
obligations or liabilities of thc limited liability cumpany or each 
otlicr, whether arising in tort, coritract or otlicrwisc, solcly by rcasoii 
of being such member, i-nanager or agent or aclirig (or omiltiiig to act)  
in sirch capacities or participating ., . in  the conduct oi’thc birsiiiess 01’ 
the 1 im i I ed 1 i abili t y comp: my, 

Tlaus, as a menihcr of thc I ,I ,C, plaintiff cnmiot be held personally responsible for the 

ubligntions ol’thc J , I ,C ,  uiilcss lic agrccd to such liabilitypursuatit to T,T,CT, 609 (13) which provides 

i o  pertinent part: 

“Notwithstanding tlic provisions of subdivision (a) ofthis section, all 
or specilied members o1a limited liability company may be liable in 
thcir capacity as iiicimbcrs for all or  spcciticd dcbts, obligatioris or 
liabilities of a limited liability company if ( I )  a statement to such 
cffcct is spccitTcally cnntaiiiccl in tlic articlcs of organization of the 
limited liabilily company a id  (2) any such niember so liable shall 
liavc ( i )  spccitlcally consented i n  writing (A )  to thc adc>ption of such 
provisions or  (B) to be bound by such provision o r  (ii) specilically 
voted for tlic adoption of such provision. . . .” 

I Jnder h e  section entitlcd “Our Agreement” the Letler 01. Engagement sets forth the tcrms 

or  the parties’ rolationship a n d  states in pertincnt pait: 

“The law ik+lrm ofEbert & Jcwell, LLC (liereinnfkr refkned to as ‘we’, 
‘Lis’ and ‘attorneys’) agrccs to rcprcscnt Jlan Plitman, as nii individual 
acting on behalf ol‘ Hici Imports, i n  the incorporation of tlicir entity 
known a\ ‘Bici Imports’ under the New Yvrk Limited Liability 
(‘ompany Law. At such time when Hici Imports is rccogni7cd hy thc 
Ncw York Slate Departriienl 01. Stale as ;I limited liability company 
organized undcr the laws ofthc State of New York, the attorneys will 
tlicii represent Rici Impork in  all its legal affairs, and cease 
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~~cprcseenting 1)aii l’litmmi as a11 individual acting on behalf 01‘ I3ci 
Iinports. ‘l’lie representation is ongoing lor an indelinite period of 
time, arid cat1 bc terminated only upoii GL‘teen ( I  5 )  days written notice 
from an oLficer of Rici Imports, I.LC once it is recognized by the 
NYS Secrctaiy of Slate.” 

J t  is wcll sclllcd lhal tlw interpretation of an unambiguous written contract i s  a matter for the 

court which must ascertain tlw intention ufthe parties from thc language which ~ h c y  liavc cmployctt“ 

tlic plait] a1id literal rcading ol 111e I t i t e r  of Engagemcnt cstablishes that defendant ngrced “to 

I-epresciit [plaintilf], ;is :in individual acting on behalf 01 [the I,LC I . ”  FLirthennorc, upoxi the I ,T , c “ s  

fortnation, the partics agreed that clcfendarit “[would] then repremil [the I ,Lc‘ I in all its legal afhirs, 

and ccase reprcsenting [plaintifll as an iiiclividual acting on behnll‘of [the 1,LCj.” ‘J’hus, i t  is clear 

that plaintiff entered into the agrectiient with defendant solely in n rcpresentativc capacity, and did 

riot nssiiiiie persond rcsponsibility lbr  the I ,LC:’s contlnctual obligations. 

Ikf‘cndant’s conteiition that the c-mail hc received from plairitily on May 24, 2005 is 

sufficient proof o l  plaintill’s intention to be pcrsonally responsible for the I,I ,C’s i~idehtcdncss to 

dcfendnnt is without nierit. ?’he May 24“’ e-mail slates, in pertinent part: 

“Sincc you have forgotten all that there is no poi111 i n  arguing about it, but like I said 
yestorday 1 could not rmkc any proriiiscs on soincthing I do not litiow abnul. 1 owe 
over % I OOK pcrsonally that is personally guaranteed. My original intentions wcre to 
get liack on my fcet and start paying that of[ first. Then after that was paid dl I 
would look to pay ofl‘ccrtaiii fi-iends etc. You werc on that list, but yoti have dccided 
to throw o ~ i r  friciidship out ol‘tlie door and threaten iiie with a lawsuit. 13eca1isc 01’ 
you actions i n  thc past day I m i  n o t  personally obligated to pay you and I also clioosc 
not to p l y  you back from m y  fiiture personal earnings.” 

-4- 

[* 5 ]



The lariguagc in the e-mail does no1 obligatc plaintiff to hc personally 1 iable for Ihc clainicd 

outstaiuling legal fccs. liather, the e-mail estnblishcs that after plaintiff tjnishcd paying off the 

‘5 1 OOI< , . . k i t  Ibe] pci-sonally guaranteed,” plaintitY‘hacl hoped to “pay oftcertain frici~ds,” one of 

whi c ti i 11 c 1 i I d ccl d elk n dant . ’ 1 ‘11 i s , wit lio LI 1 t i i  ore, is i 11 s 11 1Yi ci eiit to demons trale that p I a i i i  t i  ll. i 11 tcnd eci 

to perfmn Ihc obligations contraclually imposed upon the 1 ,Le.  

Hcrc, there arc no qucslions 01 h c t  to be dctermincd at trial unclcr which plaintifl’could be 

Ibuncl p m o n a l l y  liable to defciidant: for legal scrviccs rerldcrcd to tlic LLC. Since plainlifflins niaclc 

n prima hc ic  showing ofcntitlcrnent tojudgmcr~t as a matter oflaw, arid defciidant has Giilecl to raisc 

a tria bl c issue of fiic t ~ sur nmary Judgmcnt is granted i II h v o r  of plai iit iff. Dcfciidant’s account ski tecl 

counterclaim is fatally uiisupportcd by any allcgation ofwhen his billing slatcinenls wcre niailcd or 

whctlicr he hac1 a regulm. ollicc mail iiig proccdure (scc c. x. Morrison, Colicn, S’ingcr & Wcin 

LLP v Droph-y, 19 A133d 161, 162 [2OOSl). Defciidr-int’s countcrclair-n for breach 01‘ an all~gcd 

a.greemcnt to furnish him with more business is h i a l l y  deficient. 

Ac~ordi~igly,  defciidanl’s inotion for summary judgmcnt is dcnied. ’I’he cross molion by  

plaintiff for summary judgrnerit against clcfkndant (311 his CWSC of action ibr a clcclaratory J~idgrncnt 

is grantcd. 11 is adj~udgcd and declared that plaintifl’ has 1110 obligation to pay defendant for tlic lcgal 

serviccs he rcndered to Bici Iiiiports J,LC. Scttle judgment. 
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