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ANNED ON 311312007 

Answering Affidavits - Exhibits 

Replying Affidavits - -- ---- 

Cross-Motion: n Y e s  NO 

Due lo the cornplction of material discovery, and pi1 
Upon the foregoing papers, it is ordered that this motion 

Ictober 3, 2006, plaintiffs, Citibank N.A. (“Citibank”) and 
plaintiffs”) again seck summary relief on tlicir declaration judgmcnt action. Plaintiffs seek a 
eclaration of iiisurancc coverage in tlicir favor on an underlyng personal injury claim entitled 
j/nthia A.  Gray and S‘lcvcn Goldenberg v Citibank, e1 al, (the “underlying action”). In the 
nderlyng action, Mrs. Gray alleges that slic slipped and fell on snow and ice in hont of a 
‘itibank hranch in Chappaqua, Ncw Y ork. 

he “Contract”) to perform custodial and cleaning serviccs at certain Citibank branch locations. 
he Contract also required Oiic Source to obtain a policy of insurancc in favor of Citibank. 
ursuant to the Contract, One Sourcc obtained an iiisurancc policy from Anicrican Home, which 
rovidcs additional iiaiiied insured coverage Cor Citibank based upon a blanket co~itractual 
idorscment (the “Policy”). 

In support of their motion, plainti€s ai-guc that pursuant to tlic Policy, One Sourcc is 
7ligated to dcfcnd and iiideimiify plaintiffs for ME. Gray’s claims as such claims resulted f h m  
111c Sourcc’s negligent snow arid ice removal at the subject premises. Plaintifis point out that 
IC  ‘l’own of Ncw Castle had an casement for the parking lot adjoining thc subject Branch 
lcatioii. Plaintiffs contciid that although tlic Westchester Suprcmc Couri recently dctcrniined on 

a motion in the underlying action that tlicrc were issues of fact rcgarding responsibilities for 
snow reinoval, it is undisputed that Citibank and its snow removal coiitractor, One Source, have 
responsibility for snow and ice rcmoval. Plaintiffs maintain that i f a  fact finder detennjncs that 

Citibank had a service contract with One Source Facility Services, Inc. (“One Source”) 

was iicgligent in failing to remove snow and ice on the sidcwalk, “then obviously the 
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contractor i t  hired to remove snow and ice is also negligent” and thus, Mrs. Gray’s claim will 
certainly arise out of the operations of One Source. Thus, summary judgnicnt in plaintiffs’ fwor 
is appropriate. 

(“defendant”) argues that issues of fact remain as to Citibank’s liability for Ms. Gray’s injuries. 
Defendant also points out thrtt One Source did not receive plaintiffs’ prior niotion for summary 
relief. According to defendant, counsel for One Source advises that One Source disputes that it 
is liable for Mrs. Gray’s injuries. Thus, any decision on defendant’s obligations under the Policy 
would be preniaturc since such policy is not required to respond until One Source has paid its 
$500,000 self insured retention to plaintifk. Defendant also rescrves its right to seck sanctions in 
the fonii of attonieys’ fees and costs, and cross moves to cornpel plaintiffs’ compliance with the 
Prcliininclry Conference Order, or strike the complaint or preclude evidence for plainti 
to comply. 

premises free of snow and icc at all times. Plaintilfs also claim that i t  did not serve 0 
with tlic previous niotion papers, since the coinplaint docs not seek relief against One Source. 

In opposition, defendant National Union Fire Insurance Company of Pittsburgh, PA 

hi reply, plaintiffs point out that Onc Source had on ongoing obligation to keep t 

Aiialvsis 

To obtain sumniaryjudpciit, the movant must establish its cause of acti 

3212 [b]). This standard requires that the proponent of a motion for summary ju  
sufficiently to warrant the court as a matter of law in dirccting judgnient in  its favor ( 

“cvidentiary proof in adniissiblc lorn” to dcinonstrate the absciice of any materi 
prima facie showing of entitlement to judgment as a matter of law, by advancing sufficient 

(Winc.gmr1 v NPW York Univ. Mcd. Ctr., 64 NY2d 85 1 ,  853 [ 19851; Zirckerrnart v City ofNew 
I’ork, 49 NY2d 557, 562 [ 19801; Silvernzan v Perlbindcr, 307 AD2d 230, 762 NYS2d 386 [ 1 
Dept 20031). Where the proponent of thc motion makes aprinzufclcic showing of ciititlemeiit to 
summary judgment, the burden shifts to the party opposing thc inotioii to dcmonstrate by 
admissiblc evidciice the existence o r a  factual issue requiring a trial of the action, or to tender an 
acceptable excuse for his or hcr Pailure to do so (CPLR $3212 [b]; Yernietle v Kenworih Truck 
Co., 68 NY2d 714, 71 7 [ 19861; Zuckermun v City of NEW York, supra, 49 NY2d at 560, 562; 
Forrest Y .Jewish Guild for  the Blind, 309 AD2d 546, 765 NYS2d 326 [ 1” Dcpt 20031). 

The Contract states, inter alia, the following with respcct to Oiie Source’s obligatioiis 
thcreundcr: 

SERVICES -G ENER AL CLEANING $PECI FTCATTON S 

Services will be provided by the Contractor [One Source] in  accordaiice with the attached 
Schediilcs “A, R, C, D, 6: E”. . . . The intent orthis agreement is that thc premises be kept 
neat and clcan at all times. Thc minimum specifications as sct forth in schcdules A, B, C, 
D, and E are a guidc for, rather than a liinitation lo, scrviccs required to maintain the 
preniiscs effectively. The contractor will provide sufficient staff to iiiaintain thc Premises 
effectively. , . . 
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Exhibits A though D contain specifications for cleaning areas mainly within and inside 
tlie various Branch locations. The cleaning of external arcas includes wiping metal window 
frames and door frames, thc reinoval of gum and foreign objects from sidewalks, and removing 
and sweeping trash and dcbris Iroin sidewalks, parking lots and landscaped areas. 

rcmoval services as follows: 
Exhibit E, however, is entitled “Snow Removal,’’ and specifically addresses snow and ice 

. . . .all snow shall be reiiioved after 2 inches of accumulation upon authorization from a 
Citibaiik representative or in accordance with govemmcntal rcgulations. . . .Snow will be 
removed as follows: Sidewalks, walkways and parking lots are to be maintajncd free of 
snow and ice at all timcs to prcvcnt hazard to public and personnel. 

As statcd in this Courl’s earlier decision, the additional insured endorsciiicnt under the 
Policy provides coverage for: 

f) Any person or organization to whom you become obligated to include as an additional 
insured under this policy. . . . but only with respcct to liability arising out of your 
operatioils. . . . 
(see Section II-Who is Insured) 

Plaintiffs, as thc movaiits, failed to demonstrate tlic absence of factual issues as to 
whether Mrs. Gray’s accident arose out of Onc Source’s operations. 

As stated in this Court’s earlier decision, plaintiffs failed to demonstrate that One 
Source’s obligation to remove snow had bccn triggered at the time of thc underlying accident. 
Moreover, plaintiffs failed to demonstrate that Mrs. Gray’s injuries were thc proxiniatc causc of 
One Soiirce’s breach of its obligations under the Contract. Onc Source’s obligation to remove 
snow triggers “aRcr” 2 inches of snow accumulation and upon either authorization from a 
Citibank rcpresentative or pursuant to governniental regulations. It is not clear from the record 
that One Sourcc’s obligation under the contract cvcr triggered, or that Citibaiik authorization or 
governnicntal regulations requircd thc rcnioval of snow by One Sourcc at the time of Mrs. Gray’s 
accjdcnt (see Ycrtzsak v Blackburn Group, Irzc., 8 Misc 3d 460, 793 NYS2d 698 [Sup. Ct. New 
York County 20041 [finding that issues of fact as to whether snow removal company was 
contractually obligated to plow parking lot, and whether ice formed in parking lot as result of 
snow removal coiiipany’s hilure to properly plow lot days earlier precluded sumniary rclicf 017 

claim against snow removal company for contractual indeninity i n  connection with slip-and-fill 
accident]). 

Further, as iiotcd in the decision in the undcrlying case, issues of niatcrial fact exist as lo 
“which party was rcsponsible for clearing snow and ice in thc area of the subject accident . . . 
andor who may have creatcd said icy condition.” (Decision, .I. Bcllantoni, at 3). Notably, the 
decision in thc underlying case states that Mrs. Gray’s h l l  allegedly occurrcd 011 “a five foot 
patch of black ice . . . resulting either from pilcs of snow which melted and rcfrozc or d@pirig 
roofgritter.y.” (Eniphasis added). As the underly ng coniplaint also alleges that Mrs. Gray’s 
injury resulted froni Citibank’s kilure to repair the roof from wliicli water (11-opped to the 
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sidewalk, liability for Mrs. Gray’s accident may not have arisen out of One Source’s operations. 
A party is not entitled to summaryjudgmenl on its claims of indemnification where and 

issuc of fact conccmjng that party’s possible proximatc ncgligcnce rcmains unrcsolvcd (Suh v 
Fleet Bank, N.A., 5 Misc 3d 1012, 798 NYS2d 713 [Sup. Ct. New York County 20041). Since 
the issues of fact remain as to whether Citibank’s alleged independent act of negligence was the 
proximate cause of plaintiffs’ injuries, plaintiffs cannot receive a judgment for defense and 
indemnification in thcir favor at this juncturc. 

partics ciitcr into a preliiniiiary confcrcncc ordcr forthwith. 
With respect to defendants’ cross-motion to compel discovery, the Court directs that the 

Bascd 011 tlw foregoing, it is hcrcby 

OlUIDlUD that plaintiffs’ motion for surnniary judgment on their declaratory judgnicnt 
causc oTaction is dcnicd; and it  is fuitlicr 

ORnERED that to the degrcc t l x  cross-motion by dcfendant secks sanctions in the form 
of atlonieys’ fees and costs, such application is denied; and it is €urtlier 

ORDERED that the cross-motion by delendant National Uiiion Fire Insurance Company 
of Pittsburgh, PA to cornpcl plaintiffs’ compliance with the Preliminary Conference Order, or 
strike the complaint or preclude evidence for plaintiffs’ fdilure to comply is granted in 
accordance with thc annexed order; and it is further 

ORDERED that plaintiffs serve a copy of this order with notice of entry upon all parties 
within 20 days ofcntry. 

t.$L This constitutes the decision and order of the Court. 
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So Ordered. 
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