
Harlem Real Estate LLC v New York City Economic
Dev. Corp.

2007 NY Slip Op 30071(U)
March 6, 2007

Supreme Court, New York County
Docket Number: 0111768

Judge: Marilyn Shafer
Republished from New York State Unified Court

System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for

any additional information on this case.
This opinion is uncorrected and not selected for official

publication.



NNED ON 311312007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Justice 
PART G2, 

The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 

- .- - . . -. -. . Answering Affidavits - Exhibits 

Replying Affidavits -- .- 

Cross-Motion: 1 1 Yes  1-1 No 

PAPERS NUMBERED 

c 

Upon the foregoing papers, it is ordered that this motion 
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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. MARILYN SHAFER 
Justice 

-. ~- 

PART 62 

HARLEM REAL ESTATE LLC and CITARELLA 
OPERATING LLC, 

INDEX NO. 11 1768/06 

MOTION DATE 

MOTION SEQ. NO. 001 

Plalntiff, 

-against- 

NEW YORK CITY ECONOMIC DEVELOPMENT 
CORPORATION AND THE CITY OF NEW YORK, 

Defendants. 

The following papers, numbered 1 to 4, were read on this motion: 

Notices of Motion - Affldavits - Exhibits 

Answering Affidavits - Exhibits - Memorandum of Law 

Rep I y I n g Affidavits 

PAPERS NUMBERED 

1 

273 

4 

Cross-Motion: 1 . 1  Yes d o  

Upon the foregoing papers, it is ordered that the plaintiffs’ motion is denied. 

Plainiirr Cilal-elln Operating J,LC (“Citarclla“) is a goLinnel slyle Cood ninrkct with 

various retail opcrations throughoui h e  Ncw York mctroImlitan arca. I n  o r  about April or 1999, 

cielciidant Ncw Ynrk City Economic Developriient Coi-poratioii (“EDC”) issucd a rcqucst f o r  

proposals (“RFP”) for rcnl propcrty owncd by Ncw York  City (thc “CiLy”) locahl a l  44 1 WesL 

125“’ Strcct and 426-458 Wesl 126‘” S11-eet in New York Coiirity (thc “Prcniiscs”). El)(: is a local 

~-IwcIopmcnt corporalion oi-ganizcd pursuant to scction 14- I 1 oC thc New .Yolk Slnlc Nol-F’o~.- 
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Profit Corporation Law to provide assistrincc in  stimulating invcstmcnt in the City; brondeiiing 

the City’s tax base; rclieving and reducing uncrn~~lo~-nlcllt,  promoting nnd providing for 

ncldi t i oiial and  r n  rix i til u m c rnp I o y tiic n t , ;in d bet t c r i i i  2 ;I ti cl m ai n t ai n i ng job opport u ii i t  ies for 

residents of the City by encouraging industry to locnrc and i.cmain in the City. ‘I’he goal of the 

RIT  was to have thc Prcrniscs dcvcloped. 

Citarclla then established plaintiff Harlem Real Estate LLC (“IIRE”), a rc;il cstatc holding 

company, for the pui-posc of acquiring thc Prcrniscs. On May 3, 2001, the EDC appt-oved the 

sale o f  the Premises to HRE in coniiectioii with thc busincss opcrntions of ( 1 )  Cit:irclla ~ i n c l  (2) 

I-IRE for food prcparation, light inanufiicturing operations, warehousing, office space and a retail 

store. EDC then conveyed titlc of tlic Prcrniscs to HliE (the “Dccd”). ‘I’hc Deed Lo HliE 

required IJRE to: I )  corrinicricc rchiibilitating thc Prcniiscs within six months; 2) complete the 

rehabilitation within two years; 3) obtain ;I certificate of occupancy for use of the I’rcnliscs for 

corporate offices, warehouse arca, light rnanufacturing and a retail store; and 4) use the Premises 

cxclusivcly i n  conncction with HRE’s business oper;ition for five years. 

Pitrsuant lo section 384.a of the Ncw York City Charter (the “Chartcr”), mayoral 

authorization of the sale of the Premises to €IRE proviclecl that FIRE was to usc thc Prcniiscs as 

corporate oftlccs, a warchouse/stora~e area, food prep;ir;ilion ;ire;i and retai I store. Additionally, 

the IiFP informed proposers h a t  llie existing buildings on  the Preiiiises are in pool- condition n n c l  

that  most of the Prcmiscs i s  lociited i n  a district zoned f o r  light rnani~~~ctur ing.  In late 2002 or 

carly 2003, TIRE dctcrrnincd that the l~uildings on the warehouse portion of the Prcniises wcrc 

ccoiiomicr~lly arid physically infeasible for  rchaibilitatioii and thcy nccdcd to 13c dcmolishcd ancl  

,.:~‘_1cvcIopcd i n  soiiie :ilkmiite Lishion. AI+OLII~L~ the s;mc time, HliE and ELK hegaii discussing ;I 

possible lease proposal for anothcr City-owncd propcrty located at 600 Food Ccntcr Drive i n  
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Bronx Cou n 1 y (“H 11 ti ts Poi 11 t”). 

On or ;ihoiIt Fehru;iry 2004, the parties cntcrcd into i1 Modil‘icnlion of 13eed (the 

“Modificntion”) to cxtciid I IRE’S time to coniplt.(e the I-eliabilitalion. Pursi~;~~i t  to thc 

Modilicalion, HRE was lo complele rehahilitalion of thc portion of  the Premises for use of 1he 

1-elail stor-e and obhin ;i ceriificate of occupancy no later than July 3 1, 2004. The Modification 

fiiithcr. providcd that I IRE was to coriiriicnce the remaining rehabilitation ;it the Prcmiscs (tlic 

“wiirclioiise porlion”) no later than  August 3 1 ,  2004 and t o  coiiiplete such rehabililation, with ;I 

certificate of occupancy, no later than Apt-il 30, 2005. Thc retail store opened in February 200S. 

On 01- ilbotlt July 25, 2006, the EDC issucd ;1 Notice oCDeLlult ( h e  “Notice”) to HRE 

informing €<RE thal i t  was in defm11 o f  ils ohligations under he Deed because: I )  il Liiled to 

ohtain ;I certificate ofoccupaticy for thc retail store by July 3 , 2004; 2) it did not commence the 

rc1i;ibilitation work at the warchousc portion by August 3 I ,  2004; 3) it failed to obtain I? 

ccrtificatc of occupancy for the warchouse porlion o f  the Prcmiscs; nnd 4) it did iiot iise the 

Prelrlises loor corporale offices, warehousc m a  or food preparalion operation for  ;i pcriod of five 

years. The Notice further provided thal i f  HIiE I-iilccl to curc the violations wilhin 30 days, thcn 

EDC would take further action lo enforce its rights under thc Deed, including 1x11 no1 limitcd to 

I-ec o v ering po sses s i 011 o 1‘ 1 tie P rem i scs . 

Plaintiffs now bring this ordcr to show cause for an ordcr “granting a Yc.llowstonr iype 

and/or injunctive relief,” enjoining and restraining the dcfcndants, their employees, servants, 

agcnts, attorneys, affiliatcd agencies and id1 other persons, cntitics or afiiliiitecl agencies acting ori 

hehalf of, o r  in  conccrt with, the dcfcndants, from taking any xt ion in furtherance of that cerlain 

ij:dice of  DefiiuIt datcd July 25, 2006 from the E X  LO HI<E : i d  Citarcllx Pl;iiiit 

that Lhc circunwtanccs here are anahgotis to ;i tenant sccking a Yellowsloiic injunction, i n  LhnL 
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they hold a valuable interest in real pi-npcrty i ind that dcfendants have cleclared a dcf:wlt, nn 

gl-olmcls that plaintiffs have Iorfeitecl the real property, which should reverl lo clefeiidants. 

Plaintiffs rwher  contend that thcy :ire entitled to ;I “trxiitional iiijimction” under ClPLli $0.70 I 

based on tlic fact that plaintiffs have a likelihood of succcss 011 the rncrits, that plaintillg will 

siil‘Ter irreparable iiijuiy, and that the balancing of eqiiities is in plaintiffs’ favor. SpeciTicdly, 

p1:iiiililTs assert that the BDC knew and actively participated in the Ilunts Point transaction 

whcicby plainliffs riioved their w;iichousing and rood piwliiction to Hunts Point. Plainti ITS 

further allege that tlic E13C knew thal plainlil‘fs were riot going to rchabilitnte the warehouse 

portion of the Prciniscs for its originnlly iiitenclecl piirpose. Plaintiffs claim that the EDC had f u l l  

knowledge o l  h i s  since the formcr vice president or [he EDC, Sleplien IIaycs ( “ I  laycs”), advised 

plainiilfs to subrnit altcrnativc development proposals to  h e  EDC for the warchousc portion or 

h e  Premises. Plaintjffs allcgc that defendants should now be estopped from disclaiming Hayes’ 

;ic t i ons . 

In opposition, dcfcndmls mainlain that plaintiffs are not entitled to a Ycllnwstorte 

injunclion since they failed to satisfy thc rcquir-cmcnt of holding ;I commercial lease. Dcfendnnts 

further Iiiaintain lhal plainlirrs similarly cannot establish thc prcrcquisitcs for an iri.jiincLion. 

Defendants argue that plaintiffs cannot eslablisli thal they will be irreparably harmcd if thci r 

iiiotiuri is dcnied because llie EDC would have to seck a court ordcr to regain possession ol‘the 

Premises and the plaintiffs will havc an opportunity to litigale Iheir claims. Moreover, 

ciefeiiclants claim that the fact th:it plainliffs entered into ;I lease wilh {he EDC for tlic spacc at 

Hiiii1s Point docs not rclicvc them or heir  ohligalions pi-siInnt lo  the Dcerl. Ilcfciidiuits fiirthcr 

.. ert h u l  neithcr Ihycs nor the E I X  hati ttic a i i h r i  ty to  waive h e  conrlitiorls subscqucnt 

proscribed undcr thc Dccd ;itid that the doctrine of estoppel riiay not be invoked to prcvcnt ;I 
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rnunicipality from disclaiming the unauthorized act 01' ils employees 

As ;I prcliriiinary mittcr-, plaintiffs' rcqwst f(1r il Ytdlowstonc: ii.junction is clcniccl sincc 

plainliffs canno1 saiisfy the r-cquircrncnts for otic, naincly, thal h e y  huve ;I cornmcrcial Icasc. I n  

requesting ;I Ycllowstotw iriLjunctinn, the riiov:int must show thal "( 1 )  i t  holds ii commercial lcasc; 

(2) ii received rrom [lie landlord either a noticc of dcfiiult, a notice to cure, or :I ihr-eat or 

[eriiiination o r  the lease; (3) it r-cqucstcd injunctive relief prior to h e  [emination of the Icasc; arid 

(4) i t  is preparecl aiicl mainlains the ability to cure thc iillcgcd default by any means shorl o f  

vacaling the premises" (225 E. 36"' SI .  G a r q c  Corps v 221 E, 36"' 0wit~er.T Cor/,., 2 1 1 AD2d 

420, 421 [ 1"' Dcpt 1W5] j. Although a Yellowstone injunction maintains the status quo of a 

c(itiiriicrcia1 tciiaiit during the dispule, i t  does not nullify the rcmedies to which :I landlord is 

otherwise enlitled under the p a r k s '  contract (Gr-nubard Mollurz Horowitz f 'mwrmiz  & Slicyiiro 

v 600 '/'hirdAwwiu< AssociatcJ.r, 93 NY2cl SO8 19991). 

11 is well eslnblished that in order- to prevail upoil n motion for n pi-eliminary iiijiinction, 

the movant has [he burden or demonstrating by clear and coriviiicing evidence [hat 1) [lie moving 

party will succccd on thc merits of the action; 2 j  [lie moving party will suffer irreparable iiijui-y 

absent the issuance of a preliminary injunction; and 3) a balancing of equities favors the 

inoviint's position (,SLY CPLR 6301; Price Pczper Le Twine Co. v Miller 182 AD2d 748 [Z"" Dept 

19921; Karl v Wood, 137 AD2d 22 12"" Dcpt 19881). 1ii.junctivc relief will bc afforded only in 

thosc extraordinary situations where h e  plainlirf has 110 adequate rerriecly at law and such rclicf is 

ncccss;ir-y t o  avoid irreparable illjury (Chic.crgo Research mid Trdirzg v IVY I=riturc!.r E.:xcliringcj, 84 

AD21 413, 416 [l" Dept 19821). Viewed within this frniiiework, h i s  Coirr-t must tlcny plaintiffs' 

rilotivn iior ;i prclirniiinry iiiLjunction. 1 he papcrs ;ire dcvoid of any showing that plainiil'rs ;wc 

!iced wilh irreparable injury. I n  thc instant matter, [lie Notice mcrcly adviscs J IRE that EDC: will 

r *  
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bring appropri;itc Icgd action to eiilool-ce [lie Lerms of thc Dcccl. The denial o f  plainlil‘fs” request 

lor a preliminary in+junction will not iiutoriiatically p a n t  posscssion or r-cvcrt title of the Premises 

l ~ x k  to thc EDC. Thc fact “[t]hat [a] j i i d i d  proceeding might be commenced is no t  a sufficicnt 

basis Tor. [lie exercise of Suprcrnc Court’s equilable 

AIXd 179, 181 1 l s t  Dcpt 19C)Sj). Additionally, plaintiffs have iiot shown lhat (hey would not 

hnvc a11 adequate remedy at law i f  h e y  arc able to deinonslrate that rlcfcrirlarits violated their 

rights, and that the equilies balance in  plaintiffs’ favor. 

(Cox v J.D. Rcwlty A.r.rociutr.r, 2 I7 

PlainLiffs havc likcwisc iiot ~~~~~~~~~~~~~nted ;I likelihood of succeeding o i i  the merits of  the 

casc. T n  order to iiieel hiit burdcn, plaintiffs must demonslratc that the right on which they seek 

to ultimatcly prevail “is plain from the undisputed hcts and if thc right dcpends upon an issue 

which can only be decided iipon a trial, thc injunction cannot be granted ” (Zurich Llcp~sitory 

Corporutiorz v Gileri.sati, 121 AD2d 443 [2nd Depl 19861). Uere, it is not  clear that the plaintiffs 

would ~iltimatcly prevail. There is 110 evidence th:it plnintifh were ever rclicvcd of their 

ohligations under the Deed. In kicl, the Modification reallinned thosc conditions subsequent. 

While plaintiffs arguc that the EDC had full knowledge or heir  inability to rchabilitak 

thc warehouse portion ol‘ h e  Prcmiscs to its originally i n  tended purpose based iipon 

conversalions wilh H;iycs, the [lccd clearly slales t h a t  it ciumot be modified unless i t  is in 

wriling. Moreover, plaintiffs’ reliance o n  ;i Icttcr datu1 November 8, 2004 from Hayes is o f  no 

iiionicnt since dcfmdank cannot be held to the unauthorized action of their agenls. I t  is well 

settled that n muiiicipdity’s power to contract is statutorily restricted so as to protcct the public 

froni corrupt o r  ill-considcrcd actions of municipal officials (Hcnry Modell d Co., Znc. v Ciry of 

’VI  York, 1.59 A112d 354 [ 1 ’‘ Dcpt I !NOj), l ’ h ~ t :  is i 1 0  p r ~ o f  that either Haycs o r  the EDC h:id 

(lie ail thol-ily Lo deviatc frorii condilions subsequent provided for i n  thc Jlccd. Therelore, “thosc 
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dcaling with riiuiiicipal agenls must asccrtaiii the extent of thc agents’ authority, o r  else procccd 

at their owii risk” ( I d .  ;it 355). Although plaintil‘fs clairii that the del-eiidants shoultl be estopped 

1‘1-0in enl-orcing [tic conditions subsequenl itncier thc Deed, the Court dis;igrccs. It is well 

cstablisheci tha t  [he doctri tic of estoppel will not lic against niunicipalities, piihlic Ligcncics or 

[ 19881). The doctrine may be applied in r x c  circunistaiices “when failurc to do so would opcratc 

to dcfcat a right legally and rightfully obtained. It cannot operate lo create ;I right” (Mattrrr of 

HaiiIieti v Golclirz, 74 AD2d 804, 805 I 1”  Dcpt 19801). ‘I’hat is not thc case here. 

‘rhc purpose of preliminary injunctive rclief “is to provide a provisional remedy by 

rminliliniiig [he slatus quo pcnding a fi111 hearing oti the iiiei-i ts, rather than to deteimine the 

~ 1 1  ti mate rights o l  the parlics and mandate correclivc :ictioii” (Jcrniie B v Tino Hcrrzeincloz, 274 

AD21 335, 330 I 1 llept ZOOO]). In granting prclirninnry injunctive relief, this COLII.~ would bc 

csscntially granting plaintiffs the ultiriiate relier sought, which “is an abuse of discrctiori on n 

motion for pre1imin;iry injunctive relief’ (NPW York Azitoiiiohilc> I r i . s i m ~ 1 7 ~  P h i  v N e w  York 

Schools lizsurcrncc Reciproccil, 241 AD2d 3 13, 3 14 1 I ’I Deli[ 19971). Accordingly, plaintiffs’ 

motion is denied in its entirety. 

n This constitutcs the decision and order of this Court. 

Jhtcd: March 6, 2007 
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