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Indcx No. 
I2 1690-03 

- agiiinst - 

-against- 
KILVINE CONSTRUCTION CO., INC. 

Decisiori arid Order 

Mot. Seq. 002 

Plaintiff commenced this action for personal injuries allegedly received when 
she tripped and fcll on the sidewalk in front of the Waldorf- Astoria Hotel, at 301 
Park Avenue, New York, New York. The building is owned by the Hilton IIotcls 
Corporation (Hilton) and the sidcwalk was repaired at some time prior to thc incident 
by Kilvine Construction Co., Inc. (Kilvine).The injuries occurred on June 28, 2003. 
Plaintiff allegcs that dcf‘endants disregarded their duty to properly carc for and 
maintain the sidewalk in that it was improperly lit, uneven, broken, missing and/or 
dc t cri orated. 

Defendant Kilvine moves to strike the note of issuc filed by plaintiff OH 
September 22, 2006, becausc discovery remains outstanding bctween Kilvine and 
Hilton. Additionally, Kilvine requests that thc Court strike Hilton’s plcadings for 
failure to respond to its discovcry atid inspection demand and its failure to produce 
a particular witness for a dcposition. In the alternative, Kilvine urges the Court to 
coinpel Hilton to produce the witness for deposition. Further, Kilvine seeks an 
extension of‘time to file a dispositive motion becausc it claims that it never reccivcd 
notice of plaintiffs note of issue and only lcamed of it during a routine “e-law” 
review of thcir filc. 
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HiItoii files opposition, but statcs that it clocs not object to Kilvine’s motion to 
strike the notc of issue or to extend the time for dispositive motions. Hilton, too, 
claims that it was never servcd with the note of issuc. IIilton, however, does oppose 
striking its pleadings, and claims that it is now “ready, willing and able” to produce 
the witness Kilvine needs to cicposc, and i t  is “putting forth their best efforts” to 
furnish Kilvinc with the discovery i t  requests. 

Plaintiff opposes the motion to strike her note of issue stating that she has 
complied with a11 discovery sought from her. Plaintiff argues that defendants’ fai lurc 
to move to strike its note ofissue within twenty days of scrvicc nicans that dcbdal1is 
waived thcir right to further discovery. Further, plaintiff asserts that defendants’ 
failure to move constitutes an assent to the statciriciits containcd in plaintiffs note of 
issue that discovery is coinplctc and that “nothing in thc movant’s papers explains 
why it took over 2 months to make this motion.” City does not respond to the motion. 

Iliscovcry rcvcalcd that sidewalk repair work was done for Hiltoii in front of 
301 Park Avenue by cntities othcr than Kilvine. Pursuant to a compliance conference 
stipulation dated March 2, 2006, llilton agrccd to provide Rilvinc with the names, 
addrcsses and work records of any other entity that performed sidewalk repair for 
Hilton at the subject location. Aftcr a May, 2006 deposition ofone Hilton employee, 
it becaiiie clcar that Hilton’s “Director of the Property Operatioils Team” would have 
thc information rcqirircd by Kilvine to determine who else did sidewalk work for 
Hilton at the subject site. This revelation was followed by Kilvine’s May 30, 2004, 
Notice for Discovery and Inspection seeking the aforeiiientioncd information. 

A July 11, 2006 compliance conference resulted in a stipulation between thc 
partics that Hilton would produce the Director of thc Property Operations Team on 
September 20, 2006 for deposition but IIilton failcd to do so. The same stipulation 
included a Court Order vacating plaintiffs note of issuc “so that all outstailding 
discovery will bc complctcd.” Thereafter, Plaintiff re-filed her note of issuc on 
Scpteinber 22, 2006. 

Plaintiff acknowledges the djsmvery orders above, but adds that as of thc date 
of her affirmation, Hilton had not produced a witness for deposition. Additionally, 
plaintiff provides an affidavit of scrvicc of the note of‘ issue even though both 
defendants aver that their motion to strike was belatedly filed because they never 
received the note of issue. 
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C d 
Kilvine, after the September 20, 2006 failure of Hilton to comply with thc so 
xl stipulation dated July 1 1,2006, movcs to coinpcl or strike Hilton’s pleadings. 

Hilton repeatedly ignored its obligations, prejudicing Kilvine’s ability to defend 
against thc third party claims and cross claims. Whilc Hilton postures that i t  is now 
ready to respond to discovery roqucsts and providc a witncss for dcposition, such 
discovery remains forthcoming. 

PlaintifYs affidavit of service demonstrates that it served both Kilvine aiid 
Hilton with the notc of issue and Certificate of Readiness. Kilvine, in the face of the 
affidavit of service, fails to controvert such service, and thus, offers no reason for its 
failure to move to strike the note of issue as required within twenty days. Tlicrcforc, 
as Kilvinc has f‘ailcd to show “good cause” as to why it did not file a timely motion 
to strike, its motion must bc denied. (C‘romer. v. Yellen, 268 A.D. 2d 38 I [ 1 ’I‘ Dept. 
20001. 

Wherefore, it is hereby 

OKDKKED that the motion to strike the note of issue is denied; a i d  it is further 

OWEKED that Kilvine’s motion to strike Hilton’s pleadings is granted unless 
Hiltoii produces its Director of the Property Operations Group for deposition on or 
before March 22, 2007; and it is firrthcr 

ORDERED that Kilvine’s motion to strike Hilton’s plcadings is granted unless 
Hilton responds to Kilvine’s May 30,2006 Demand for Discovery and Inspection by 
March 15, 2007. 

All other relief requestcd is dcniccl. 

This constitutes the decision and order of the Court. 

k. .- 

--. 

DATED: Fcbruary 27, 2007 
- J  

-- . 
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