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SUPREME COURT OF THE STATE OF NEW Y O K K  
NEW YORK COUNTY - - PAliT 57 

I_- 

In the Matter of thc Application of 
T I I ~ O R 0 U G I - I  I3 KIDGE AND 
‘I’UNNFI AUTHOIII‘I’Y, 

Pr t it io I I c r, 

For an Order Pursuant to CPLR Articlc 75 
Vacaling an  Arhitr;ition Award 

- trgtrilist - 

TRIBOROUGI-I HKIDGE AND TUNNEL 
AU’TIIORITY BRIDGE AND TUNNEL 
OFFICERS R ENE VOLENT AS SOCIATION, 

Rcspor1 ClPlll.  

Index No, :  403038/06 

L)ECISION/OR D ER 

Prcscnt: HON. MARCY FRIEDMAN 
Justicc, Supreme Court 

I n  this special prmceding brought pursuant to CPLR 75 I I ,  peli tioner Ti-iborwgti Bridge 

and Tunncl Authority (“TBTA”) seeks a11 oi-dcr vacating LIII arbilration award by Arthui- A.  

Ricgcl, dated June 24, 3006, which was issued Collowitig an arbitrxtion hetween thc parties held 

pursuant to :t collective bai-gaining agreement. 

Thc underlying facts in this proceeding twc not in dispute. On March 8, 2004, Bridgc and 

‘I’iinnel Officer (“B1’0”) Anthony T;ivorini t u ,  assigned to work at the Veil-azario-Narrows 

Bridge, was dcnied an opportunity to work an  cight-hour overtime shift, which was to corumcnce 

at I 1 :00 p.iii., one hoiir after he had finished working 14 hours. His request lo work thc overtime 

shift was cienied by his supervisor on thc h i s  (hat there must be ;I foi~~--hour 171-eak bctwccn ;I 

rcgular shift and an ovcrtinic shill. On bchalf of BTO Tavon-niiia, i.cspondent Triboi-ough Bridge 

and Tunncl Authoi-ity Biidgc and Tunncl Officers Benevolent Association (“BTOBA” 01‘ 

“Union”) filed :I grievarlcc agai nvt TBTA for  improperly denying B‘I’O Tavorrnin:i thc overtime 
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shift and requiring a four-hour- break. Following denial of the gi-ievnncc and a subsequent npj)cd 

hy the Union to thc TfYI’A, the grievance w x  submitted to :irbitrLition. Alter a hearing, 

Arbill-ator Ricgcl issued ;I decision finding t h a t  BTO Tavorniina was improperly dcnied an 

overtime shil‘r 011 M;irch 8, 2004, and directing the TBTA to ccase iind desist from rcqi~ii.ing ;I 

foiir-hour break bctween the end of B regular shift and the start of ii voluntary eight-hour 

ovcrtime shil‘t. Tlic TRTA then brought this petilion seeking to vacate the arbitration awai-d on 

the grounds that tlic award violatcs public policy, is iirational, and exceeds a spccific 1imit;ition 

on thc arbitrator’s powcr 

It is wcll settled that a party who paiticiples in ;in arbitration m;iy vacate an  award solely 

on h e  grounds set forth in CPLR 751 l(b). (Rochcster City School Dist. v liochester Teachers 

Assn,, 41 NY2d 578 [ 19771.) “Whcre a dispute has bccT1 arbitrated pursuant to ii hroad 

;irbitration iigreei11crlt bctween the pnrtics, the resulting aw:lrd may not be vacatcd iinless i t  is 

violative of ;I strong public policy, is totally irrational or clcarly exceeds a spccifically 

enuiiiei-atcd limitation on thc arbitrator’s power.” (Matler of Town of Callicoon [Civil Scrv. 

Employees Assn.1, 70 NY2d 907, 909 [ 19871. See Matter of Silverman [Bcnmor C h i t s l ,  61 

NY2d 299, 308 [1984].) 

The COLII-~ of Appcals has repcatcdly advised that “the scope oC the public po l~cy  

cxccption to an arbitrator’s power to icsolve disputcs is cxtrcmely n;iii-ow.” (IJniled Fedn. of 

’l’eaclicrs, Local 3 v Board of Educ., 1 NY3d 72, 80 [2003]; Mattcr of New York City Ti.. Auth. v 

Ti-:inspoi-t Woi-kei-s IJnion of Am, ,  99 NY2d I ,  7 [2002],) Thus, :i court will i~~tei’vcne for 

reiisoiis of public policy only in “ciises in which public policy considerations, embodied i n  st;itute 

or ciecisiond law, prohibit, a E absolutc scrisc, pirticular matters being ciecided or ccr-tain relief 
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hcing granted by ;in ai-bitrator. Stated another way, the courts must he ahle lo examine at1 

ai-bi trnti o ti d. ‘I’ award on its facc without engaging i n  cxtcndccl fsctfinding or legal analysis, and 

concludc thal public policy precludes its enforcement.” (Matt-cr of New Yoi-k City Tr. Auth .  v 

Transport Workers Union of Am., 00 NY2d at 7, quoting Matter of Sprinzen [NonibcrEl, 40 

NY2d 623, 631 [1979][cniphasis in origin:iI].) 

Morcover, “[ j ]  udici al icstr-ain t under lhc puhlic policy exceplion is pai-ticularl y 

appropriate in  arbitrations piirsi~iint to public cmployrnenl collective bargaining iigreeinents” in  

view of “[t] tic critical role 01‘ collcctive hargaining agrccmcnts’ 6rievance/arbitrlltion machinery 

in stabilizing labor relations.” (Matter of Ncw York City TI-. Autli, v Tr-ansrmrt Workcrs IJnion 

-7 of Am. 99 NY2d at  7.) As thc Court of Appcals has explained, 

[I111 labor disputes, arbitrators m mutually chosen by 
labor iriid nianagcrnent becausc of their pxliculiir expcrtisc and 
insight into the  relationship, needs ol‘ the parties, conditions 
cxisting in the specific bargaining un i t ,  and the parlies’ “trust i n  
[the arbitrator’s] personal judgmcnt to hring lo bear considerations 
which arc not cxpr-essed in  thc contract . , , Thc clblcst judge 
cannot be expected to \wing the same cxpcrience and 
compelcncc to b ~ a r  upon the dcterrnination of i I  gricvnnce, because 
[tie Ijudgc] cmtiot be similarly rnformeci.” 

(Id. at  8 [intcr-nal citalion omitted].) ‘The i1clrrowncss of the public policy cxception, as upplicd to 

thc ai.bitralion proccss under collectivc tmrgaining agrccmcnts, is designed to crisiir-e thal courts 

will not intervene in this stage of the collcctive hargaining proccss i n  pili-wit of thcir own policy 

views, or hecause thcy si inply disagi-cc with the arbitrator’s weighing of the policy 

cons i dcrat i LOTI s , ” (Id) 

Here, pctitioncr claims t h a t  its statutory duty under Public Aulhoi-ities Law $ 533(0)  to 

inanage iind control its I‘acilitics aulhoi-izes it to impleinetit the recjuiimicnt of ;I I‘oui--houi- t x a k  

-5- 

[* 4 ]



hctween shifts in oi-clcr to protect thc public safety by prcvcnling BTOs from working exccssive 

hours and becoming sleep-deprived. Petitioner furthcr contends that the arbitrator, hy dctcr-mining 

that pctitioner n i w t  stop I-cquiring a four-hour brcak lxtwccn two eight-hour shifts, hiis sanctioncd 

a situation that would compromise thc safety of the public and has improperly intci-fci.ecl with the 

TBTA’s ;111~hoiity. Kespondcnt contcnds that there is iiothing i n  the rules and regulations which 

mandatcs a four-hour- break bctweCTl shifts, that there was ;I longstanding past pr-aclice of rcqiiiring 

a one-hour brcak betwccn shifts, and that the standards for vac:iting the arhitrator’s award havc 

not bcen mct. 

Pctilioncr does not show that the arbitrator’s decision violated public policy. Notably, in 

support of its iirgumcnt that thc award should be v;icateci OTI piihlic policy grounds, petitioner 

rclies 011 thc First Dcpartment’s decision in Mattcr of Ncw Yoi-k City TI.. Auth. v ‘r’i-ansimt 

Workers IJnion of Am.  (279 AD2d 474), which vacated arbitrators’ awards ;is violalive of public 

policy whei-c the arbitrators reduced disciplinary sanctions imposed by the New York City Transit 

Authority on employees who violated safety rilles. Pctitioner fails to disclose, howcver, that the 

Appellatc Division decision was reversed by the Court of Appeals dccision, quoled at Icnglh 

above, on prccisely thc grounds f o r  which petitioner relied on the case. The standards set I‘orth i n  

the Court of Appcals decision are controlling hei-e. Pctitioner fails to dcmonsti-atc thal anything in 

the Public Authoi-itics Liiw authorized the TBTA to supci-cede the arbitrator’s deterinination. (99 

N Y 2 d  at I O . )  Nor does petitioner- offcr a n y  cv idenl i~y  S L I ~ ~ O I - ~  1 ‘ c ~  its iissertion that i-ccliiiring a 

four-hour brcak betwccn two cight-hour shifts will result i n  salei- coiidilions. 

F~ii-Lhei-, pctitioiier’s fo~ir-lio~ir hreak requiremcnt appei1i-s inconsistcnl with its own 

writtcn policics. Although the contrxt contains spccif‘ic p c c d u r e s  for the allocation of 
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ovcrlirnc, il contains no provision for a n y  required hl-eaks betwcen shills. The 1986 Mcrno 

(Mer~io~-nndum, Ex. F l o  Gallo-Kotchcr ATf. in Support of Petition), on which pctitioncr relics, 

also does not require ii four-hour break and, contrary to petitioner’s contention, i t  docs not 

dcmonsti.ate that a four-hour break is necessary lo cnsurc compliance with the direclivcs i n  the 

memorandum. liather, while thc wr-i ttcn incrnorandurn discour-ages “mol-c tl inn 12 hoiirs (8 hout-s 

regiilar tour and 4 hours oveitime) of consecutive work” and prohibits “more h i n  16 hours of  

consccutivc work If: 

consecutive cight-hour shifts. 

’lr unless specifically auhorizeci,” on its face, i t  docs not prohihit t w o  

Petitioner’s claim thal thc arbitrator’s decision violated piihlic policy is also undc~-cul hy 

the :irhilr-atol-’s finding that there was a past practicc i-equi~-ing only ;i one-hour break betwcen two 

cight-hour shifts. Petitioner fails to show that this finding was “ t o t d l y  ill-atioiial” or exceeded ;I 

spccil‘ically enumeratcd liiriitation on lhc arbitrator’s powcr, For a11 arbitration uwur-d to tx 

“lotally ii~~ltional,” llierc must be “no proof whatcver to jusLify the award” (Peckcr-man v D & n 

Assoc, 165 AD2d 289, 296 [l” Dcpt 1991]), or the awai-d must give ;I “co~nplctcly ir-rutional 

construction to the provisions in dispute  id, i n  effect, [makc] a new coritract for the parties.” 

(Mattci- of Kockland County Sd .  of Coop. Educ. Servs. v I30CES Staff Assn., 306: AD2cl452, 

453 [2d Dcpl 20031, quoting, Matter of Natl. Cash Register Co. IWilsonI, 8 NY2d 377, 3S3 

[ 196Ol). 

Herc, in  ~raching his dcteiiiiinxtion that tticre was a past practice of allowing onc-liour 

breaks bet w ee 11 s I-) i 1‘1 s , the iirhi t rii t or  c o t i  s i dcred 3 I 1 the c vi de t i  ce prcseii te d, i iic 1 udi n g tcs t i iiion y 

offered by lhc parties’ respectivc wilncsses, which c m  providc a su Wicient basis for detcrmining 

that a past pi-aclicc cxistcd. (5& Mattcr or T i u v  Police Bcnevolcnl & Protective Assn. [City of 
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Troyl, 27 1 AD2d 926 [-3d Dcpt ZOOO]. The at-bitrator’s Tincling thct-dore was not irrational. (a 
I id.) 

M.oi-covci’, an arbitration award made aI‘ter all parties have pai+ticipatcd ‘I‘ * * will not hc 

overtuiiicd mcrcly bcciiirsc thc :ii-t>i trator committed an el-ror o f  fact o r  of law.” (Matter of 

MVAIC: v Aetna Cas. & Sur. Co., 89 NY2d 214, 223 [1096]; Hackctt v Millbank, Twccd, Hadley 

& McCloy, 86 NY2cl 146, 155 [intcinal citations omitted][ 19951,) “11-]1 is no1 lhe I‘unclion of this 

Court to ‘seconci-gucss’ thc factual findings made 01- legal conclusions reachcd by thc rirhitralor.” 

(Matter of New York Slate Con-ectional Officcrs IJnion IStute of New York] ,  255 AD2d 54, SS 

[3d Dept 19991, affd sub nom Malter d New York State Correctional Officcrs & Policc 

Benevolenl Assn. v State oi‘New Ynl-k, 94 NY2d 321; Matter o f  Swimen [Nombcrg], 46 N Y 2 d  

at 632.) 

Finally,  petitioner submits no aulhority that the delemination of whcthcr a past praclice 

exisled is not ;I proper detci-rnination Cor the arbitrator. This is not LI case in which thc arbitrator 

considcrcd past praclices to the cxclusiori of cxpress provisions oT the collective bargaining 

agreemen1 regarding permissible overtime work. (Coimimc Mattcr of Ncw York City TI-. Auth. v 

Pntrolmcn’s Benevolenl Assn., 129 AD2d 708 126 Dept 19871. 

Valley v Policemcn’s Rcnevolenl Assn., 271 AD2d GI5 [2d Dcpt 2OOOJ.) ‘l‘he court has 

considered pelitioner’s remaining contenlions and finds thcrn to bc without mcnl. 

Mattcr of Vil. of Spt-iny 

Accordingly, i l  is ORDERED th;it h e  pelition is dcnicd. 

This constilutes the decision, ordci. and judgrnent of the court. 

Dared: New York, Ncw York 
M.;ii-ch 12, 2007 

M A W Y  ylilEDMAN, J.S.C. 
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