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SCANNED ON 311312007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: Hon. KARLA MOSKOWITZ PART 03 
Justice 

KARL M. EASTON, JONATHAN EASTON, 3 
LAFAYETTE AVENUE CORY. and COBBLE HILL 
CENTER CORP., 

Defendants. 
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INDEX NO. 602533/2004 

MO'I'JON DATE 

MOTION SEQ. NO. 002 

MOTION CAI,. NO. 

The following papers, numbered 1 to were read on this motion to/for 
PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits 

Answcring Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 1 1 Yes No 

Upon the foregoing papers, it is 

ORDERED that this motion is decided in accordance with the accompanying 

L .. 

Decision and Order. 

/"4'20.IZiN I, 
Dated: Feb y -, 2007 
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Plaintiff, 

- against - 

K A R L  M. EASTON, JONATHAN EASTON, 3 
LAFAYETTF AVENlJE CON’. arid COBBLE HlLL 
CENTER CORP., 

Index No. 602 5 3 3/2 004 

DEClSION and ORDER 

Motions lieaiing sequence iiur-nbers 002 and 003 arc consolidated for disposition. 

In this actioii, plaintiff Rarbai-a Hemiance (“Hermalice”) sues to rccovcr a real estate 

brokeragc coiiirnission of $172,SOO pursuant to a contract betwccn plaintiff and dcfciidaiit Karl 

Easton. T n  iiiolion sequence 002, dcfendanls move, piirsuant to CI’LR 321 2, for summary 

j ~idgiiieii t d i s 111 i s s iiig the Complain 1. I n nio tion s eq ~iciic e 00 3, p I ai ti ti l f  iiio ves for s uni 111 ary 

judgmenl disniissiiig defendants’ countcrclaiiiis. For tlic reasons statcd below, I dcny both 

In o t i om. 

Hcrmance is a licensed New York Stale rcal estate broker. Defk‘enclants 3 Lafaycttc 

Corporation and Cobblc Hill Center own three parccls of land that total, approxiniatcly, 345 

acrcs in the town o f-Taghkanic in Columbia County. Thc propel-ty is located across the road 

h n  the lioiiic of defeiidaiit Karl Easton, who is a dircctor of the two coiporate defendants. 

Defeiidant .loiiathan Easton is Karl Easton’s soil. The Complaint slates that Karl Easton acted ns 

an agent for his family and was an agent, as well as a shareholder and dircctor, ol the corporatc 

dcfi-ndants. 

Hermalice a1 leges that in early 2004 non-paity John Kanas (“Kanus”) conlacled hcr. 1-IC 
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was seeking to ptircliase anywlicrc from 250 to 5 0 0  acres of land in thc Columbia County area 

and indicated that he wanted property 011 which he could hunt. Somelime thcrcaftcr, Hcmancc 

leanied that the defendants owned three contiguous parccls of land oil Mal-tindale Road in the 

town of ‘l’aghkanic, across lrom the f i rm where Karl Easton 1-esided. 

Hcrniaucc states that on May 1 1 ,  2004, she iiiet with Karl Easton and they executcd a 

written Open Listing Agrccmcnt. The Property Data Shcet aiincxcd to tlic agrccnicnt contaii-led a 

pricc of $1 0,000 per acre. The Open Listing Agreeinelit set rorth a commission to Hennatice of 

5% of tlic purchase price “payablc for procureinent of a ready, willing and able buycr” and that 

“[aln Open Listing means that the property is available for sale at the above price and tcrnis and 

the owner will pay a commission to any Licensed Broker who procures a buyer at acceptable 

tctins.” Further, “[t]hc Owncrs agree that no pricc increase, or change in the ter-iiis or conditions 

of-.tlie listing shall takc cffcct, lor ;i particular buycr, sooner than thirty (30) days after thc 

introduction of thal prospcctive hlryer to the propcrty.” Finally, it staled that thc “[c]on~mission 

shall be deemed to be camcd i1 [the brokcrj procures a purchaser at t e r m  acccptablc to  tlic 

scller.” 

‘lhe Opcn Listing Agreemcnt did riot defiiie “terms acccptablc to  the sellei-.” Nor did i t  

sct rorth any deed rcstrictioiis. Howevcr, Hcnnauce slates that, at the May 1 1lh niccting, Kai-I 

Easton slaled that a prospective buycr would be 1-equired to agrcc that it would make 110 

additional curb cuts or driveways onto the property from Martintiale Road and would sufficicntly 

set back ariy new houses from the road so as not to he visible. Herinance slates that slic askcd 

Eastoii about hunting 1-estrictions and he said there would bc iionc. On the other hand, Easton 

stated at his deposition that they had 110 discussion at tlic meeting about curb cuts, set backs, 

hunting or any other restrictions. It is undisputed that they put no restrictions into writing. 
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Hernialice infornied Kanas of the Easton listing and Karias visited thc property. 011 May 

13Ih, Kanas made an all cash offer of $9,000 per acre. Thc Eastons allegedly responded that tlicir 

iamily wished to hold a purchasc money mortgagc on tlie properly. 

On May 16, 2004, Kaiias visited the properly arid mct with Karl Easton, with Hennancc 

present, for approximately one hour and then for another fifteen niinutcs without Hennance. 

Hei-mance allcgcs that they discussed only the rcstrictioii for the curb cuts and the setbacks. 

Kanas rcitcrated the offer of$9,000 per acrc and Easton statcd that the price would be 9; 10,000 

pcr acre. The parlies did not execule a written agreement or any other writing at tlie May 16‘’’ 

meeting. Herniancc claims that sometime in the ncxt few days, Kanas offcrcd $10,000, with a 

purchase rnoncy mortgage, that Hciiiiaiice alleges Easton accepted. 

On May 20“’, Hertiiance sent a letter to Karl Baston’s attorney stating that she had 

procured a buyer (or the Easton property. ‘Thc letter staled that thc price was $10,000 per acre, 

[or 347 acres, with a 1.5 million dollar down payment and eitlicr a live OT ten-year mortgagc. 

The letter statcd that “[ I]anguagc [or restrictivc covenants to bc proposed by Seller’s attorncy” 

and “[c]losing to be subjcct to survey timetable.” 

Heimancc states that on May 21”, the Eastons’ lawyer indicatcd that the Gastons wanted 

to impose developmciit restrictions with respect to minimum lot sizc and to change the price in 

the cvcrit lhat the suivcy showed the property to be lcss than 347 acres. Herniaiicc statcs that 

Karl Easton subsequcritly began to rcpcatedly changc his iiiiiid as to whethcr huiitiiig would be 

permitted 011 the propcrty, but hiintirig was Kanas’s primary inceiitive in seeking thc propcity. 

On May 2 l”, the Eastoiis sent a draft contract to Kanas and his lawyer. The contract 

containcd i m i e  than twcnty restrictions, including restrictions on hture lot s i x  and property use. 

The draft contract did not contain any specific rcstnctions for hunting 011 the properly. On June 
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4Ih, Kaiias infoniied tlic parties that lie objected to thc iicw restrictions and that they did not 

coniport with his understanding of the parties' agreenicnt. 

The partics continued to negotiate about thc restrictions. Heiiiiance states that in early 

July the Eastons notificd lici- that they wished to imposc a prohibition on hunting. ICanas 

iiiiiiiediately rejected that proposal. 'I'lie parties then discussed partial restrictions [or hunting on 

thc property. 

On July 14"', Kanas informed Hermaiicc that he was 110 longer interested in purchasing 

the properly. Hc stated in his letter, among othcr things, that tlie various covenants being 

discussed were never disclosed to hiiii as part of tlie original listing arid lie believed that the 

Eastons had no intention of selling thc land without imposing onerous restrictioiis on thc usc by 

the buyer. 

I-lcniiance commenccd this action in August of 2004, seeking to iecover a commission 

pursuant to thc Opcii Listing Agreenicnt. Shc alleges that she produced a ready, willing and ahle 

buyer in I(anas, that entitles her to a cornmission. 

Defendants scrvcd ai1 Answer containing cight counterclaims. The counterclaims ;wc 

based on breach of con tract, iicgligeiice and hr-each of fiduciary duly. Defendants assert that tlic 

dcnl with Karias was not compleled becausc of Hcniimce's negligence and that slic breached tlic 

agreement by failing to use all reasonable efforts to procure an acceptalile purchaser. Tlicy also 

asser-t that she breached her fiduciary duty by failing to disclosc that slic had becii atteiiipting to 

sell her own propcrty in the area and had showii it to Kanas several wccks bcIbi-e she approached 

dehdan t s  about tlicir own properly. Hcrniniicc eventually sold hcr propcrty to Kaiias a h  

Kanas witlidrcw ii-om negotiations with the Bastons. 

hi motion sequciicc 002, defendants move for suiiiinaty j udgment dismissing the 
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Coriiplaint on the grounds that Hemalice is not entitled to a commission piuwant to tlic Open 

Listing Agccmciit. Their inotioii is riot supported by an affidavit rrom Karl Easton or any other 

defendant. Instead, defcndants rcly on dcposition tcstiniony of thc various parties and 

documcntaiy cvidciicc, particularly the Open Listing Agreement. 

A party moving for summary jiidgnicnt is rcquircd to make a prima f x i e  showing that it 

is enlilled lo judgmenl as a matter of law, by providing sufficient evidence to eliminate any 

iiiaterial issues ol-fxL fi-urn the case. (Winegrad v NYU Medical Ccntcr, 64 NY2d 85 1 [ 19851; 

Grob v K i n m  Realty Associates. LLC, 4 AD3d 394 [2d Dept 20041). The party opposiiig the 

inotioii must then demonstrate the existence of a factual issue rcquiring a trial of the action. 

(Zuckennan v City of Ncw York, 49 NY2d 557, 560 [1980]). 

In general, "[tlo establish the right to a coniiiiissioii, a broker must demonslrate that he 01- 

she produced a ready, willing, arid able purchaser who came to a mcetjiig of thc minds with the 

seller as to all of thc niatcrial terms of the sale." (Heelan Realtv and Development C o p  v 

Ocskasy,27 AD3d 620 [2d Dept 20061; see also, RR liacette, Tnc v DIIncecco, 17 An3d 436 [2d 

Dept 20051; Fried v David Bell-v Realtv, 17 RD3d 405 [2d Depl ZOOS]. 'l'lie parties iiiay vaiy thc 

broker's riglit to a commission by agreement. (Battery Park Iieallv, lnc v RKO Delaware, Iiic, 18 

AD3d 680 [2d Dcpt 20051). 

IIcre, the Open Listing Agreement provided that Herniancc was entitled to a commission 

of 5% o1 the purchase price in the event that she procurcd a "rcady, willing arid able" buyer at 

"teiiiis acceptable to the scllcr." The Opeii Listiiig Agreement set hrth an asking price of 

$10,000 per acre. However, thc Agrccmciit did not c-leline the pluase "temis acccptablc to thc 

seller." The Open Listing Agrceiiieiit also did iiot contain any deed restiictioiis or rcstrictivc 

covenants. Thus, any such reslrictions, as well as any otlicr rclcvaiit terms, were left for 
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negotiation between the buyer and seller. 

The main issue here, whether Herniancc procured a ready, willing and ablc purchascr, 

dcpciids 011 whether at any point Kanas agreed to buy tlic property at tcnns acccptable to the 

Eastons. Hennancc allcgcs that thc May 1 6'h meeting between Kanas and Easlon eventually 

rcsultcd in an agreement to purchase the property. Shc statcs in licr affidavit that, between May 

16"' and May 1 91h, Kaiias and Easton worked out a deal in  which Kanas would pay $10,000 pcr 

acrc with a niortgagc to be amortized over f ive to ten years. To meniorialiLe this alleged 

agreement, Heniiance sent a letter 011 May 201h to Easton's attorney stating that she had procured 

a buyer for the property at $10,000 per acre, with a purchase nioney mortgage of either ten years 

at 5% or five ycars at 4'X. The lctter stated that "[l]anguage for restrictive covenants to bc 

proposcd by Scllcr's attorncy." 

Initially, dcfcndants argue that Herniance could not have procured a ready, willing and 

able purchaser becausc Kanas and Easton never executed a contract of sale and Kanas ultimatcly 

withdrew from negotiations aiid dccidcd that he was not williiig to purchase the propcrty. 

IIowever, the lack ol'a fully executed contract ors:tle is not fiital to a cause o r  action to rccovcr a 

brokerage commission. ( I W M a x  Homcs and Estatcs, Iiic v Lcist, 308 AD2d 433 [2d Ikpt 20031 

[citatioiis omitted]). Moreover, a broker's riglit to its commission is iiot dcpcndcnt upon 

performance of a real estate contract unless the parties have agreed otherwise. (See Klin2 Real 

Estate, Ltd v DePalma, 300 AD2d 445 [2d Dept 20031 [citations omitted]; Mecox Realty Coqi v 

Rose, 202 An2tl404 [2d Dept 19941). Here, the parties did not specily that a commission would 

bc canicd only ifthc salc was completed. Thcl-cibre, that Kanas and Easton did riot execute a 

written contract of salc docs not autoiiiatically bar IIeiiiiaiicc from rccovcring :i broker's 

c o imi  I s s I on. 
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Hemiance contends that Kanas was in fact a ready, willing and able buyer bccausc hc 

agrccd to buy the Easton property at the price in the Open Listing Agreement. Dcspitc this 

contention, Hermance has not moved for suiiimar-y j udgment. Slic docs, liowcver, iiiaiiitaiii that 

the record supports the granting ofjudgment in her hvor. Thus, she has invited the court lo 

search the record and grant her summary judgment. (See Thirty-One Co v Forino, 35 AD3d 235 

[ ls t  Dept 20061; Air Liquidc h - q e  hidustries IJS LP v Praxair. lnc, 35 AD3d 188 [lst  Dcpt 

2006]). 111 making this requcst 1 leniiance overlooks the general proposition that "nicrc 

agreement as to piice on a proposed sale of real property does not constitute a incctiiig orthe 

minds such as would cntitle the real estate broker lo a commission." (Nonna Reynolds Realty, 

Inc v Miral, 301 AD2d 364 [ ls t  Dept 20031, quoting Kaclin v Warner, 27 NY2d 352,355 

[ 1971 1). 

Specifically, "whcrc an owner merely specifies the purchasc price of property, without 

fixing the other terms o r  sale, commissions are not caiiied until and unless thc person produced 

by the broker reaches an agreement with the owner not only as to price but also as to the tenns 

upon which tlic sale is to bc niade." (Kaelin, supra at 355. & Possori v Hayes, 2007 WT, 

41 4381 [3d Dept, Fcb. 8, 20071). 1-lei-e, the Open Listing Agrement sct lorth the price but also 

clearly indicated that additioiial tcmis rcmained to he negotiated, i.e., teniis acceptable to the 

seller. Mol-eover, Hcniiaiice has asserted that lhe parties did discuss restrictive covermils as a 

part of the deal. Therefore, Hermance is not entitled to a commission simply because Kanas 

agrccd to the prim in the a.greeriiciit. 

The court fiiids that questions of f x t  exist as to whether Eastoii aiid Kaiias reached an 

agreement arising from the mceting on the 16'" , Among other things, it is unclear whethcr Kanas 

and Easton came to an agreement with rcspcct to restrictivc covenants. Kanas stated in his 
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affidavit that the only restrictions discussed on May 10"' were curb cuts and setbacks for new 

houses. He said that hc told Easton that he agreed to both rcstrictioiis and inquircd whether they 

would have a dcal ir Kanas agreed to pay $10,000 per acre. Eastoii allegedly replied that they 

would have a deal. Kanas and Hcniiaiice both state in their affidavits that, shortly thereafter, 

Ranas agreed to the deal at thosc tcniis and, on May IC)"', Easton allegedly informed Heniiance 

that hc agrccd to those tenns as well. 

In contrast, Easlon statcd in his deposition that he specifically said at the meeting that the 

parties would have to detcrminc the restrictive covenants. Thcsc covcnaiits included rcstrictioiis 

on diiveways on Mar-tindalc Road and the setbacks for new houscs, as well as tlic lot size, in 

acres, for iicw houses. Easton staled that hc inadc it clear that the restrictive covenants remained 

sulject to hrther negotiation and that the lawyers for each side would work it  out. 

Questions of h c t  also cxist about whether the parties reached an agreement on the issue 

of hunting on the property. Hcrmancc asserts in her affidavit thal Kanas asked Easton at the May 

1 G l h  meeting if lie objcctcd to Kanas hunting 011 the property and Easton specifically said that he 

did not object. Kanas states in his affidavit that Easton spccil'ically did not ol>.jcct to hunting 011 

the property. IIowcvei, this statement from Kanas's alfidavit contradicts his deposition i n  which 

he stated that Easton was silent on the issue and did not rcspoiid to his inquiry ahout hunting. 

For his own part, Easton stated in his dcpositiori that he did not say ariytliiiig about 

hunting, allhough Karias raised thc sul>jcct. Easton also staled that lie did not initially o b j , ~ ~ t  to 

Kaiias's hunting, although that point becalm thc subject of future negotiations. Thus, questions 

of fact cxist that preclude summary judgiiicnt Cor either side. 

Hennance argucs that she is still entitled to a commission becausc Easton deliberately 

changed his demands on rcstrictive covenants in ordcr to prcvcnt thc salc of tlic properly. She 
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contends that lie did so because defendants never intended lo sell the property but nicrcly waiitcd 

to gauge its niarkct value. 

Whcrc the seller is responsible for tlic failure of one or more events that cntjtlc a broker 

to a comniission, the seller is riot relieved or  liability for the coniniission bccausc of tlic failure of 

the event. (Daw-  Group, Ltd v South Hills Mall, LLC, 12 AD3d 552,554 [2d nept 20041 

[citations omitted]; sce also Easlern Consol. Properties, Inc v Lucas, 285 AD2d 421, 422 [lst 

Dept 2001 1). At this point, Herniancc's assertion tlial defendants dclibcratcly acted to histrate 

the sale 01 the property is speculative, arid queslions of fact remain. Therefore, the court denies 

defendants' niotion lor suimiary judgment and declines to grant summary judgnient to plainti IT. 

I n  motion sequence 003, plaintifTmoves for summary judgment dismissing dcfendants' 

couiitcrclaims, that are based on breach 01 contract, negligencc and brcach o r  fiduciary duty. As 

set forth above, defendants contend that the deal with Kanas did not close because of Hennance's 

negligence. Among othcr things, they allege that she breached the Open Listing Agreement by 

failing to use all reasonable cflorts to procure an acccptable purchaser. They also argue lhat she 

breached her fiduciary duty by failing to disclose attempts to sell her own property in the area 

that she had shown to Kaiias several weeks beforc she approached defendants about their 

propci-ty. 

Herniancc argues that the court should dismiss the couiiterclaims became defendanls 

havc failcd to produce any proof that her representation was negligent. She also asserts that 

deleiidants have not demonstratcd thal she breached her fiduciary duty by showing her propcrty 

to Kanas beforc rcprcscritiiig Easton or by eveiitually selling tlic propcrty to Kanas. 

In response, dcfcndanls submit an expert affidavit from a licensed rcal estate broker-. The 

cxpert opines that Heniiancc failed to exercise the level of care requircd of rcal cstatc brokcrs in 
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New York. Hc also asserts that she breachcd licr duty to dcfcndants by essentially acting as a 

dual agent for defciidaiits and Kanas. 

Tlic cxperl affidavit raises issucs of fact with rcspcct to defendants' countcrclaims 

warranting denial of the motion for sutnmary judgnicnt dismissing them. 

Accordingly, it is 

OliDEREJl that the motion for sumniaryjudgnieiil, bearing scqucnce nuinber 002, is 

denicd; and it  is further 

ORDERED that the motion for summary judgment, bearing sequence nutiihcr 003, is also 

dciiied 

Dated: March 2, 2007 

- -. 

.r.S.C.I 
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