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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE KEVIN J. KERRI GAN Part 10
Justice
________________________________________ X
ROZA SADYKOVA, | ndex
Nunmber: 130/ 06
Plaintiff(s),
- against - Mot i on
Dat e: 02/ 06/ 07
THE CI TY OF NEW YORK, 99-01 QUEENS, Mot i on
BOULEVARD LLC, KEYSPAN ENERGY DELI VERY, Cal . Number: 18
NYC | NC., OQUTDOOR SYSTEMS, | NC., VI ACOM
OUTDOOR | NC., TRI CE RESTORATI ON I NC. , Motion Seq. No. 4

LUCA ANTONELLI CONTRACTI NG and
CONSOLI DATED EDI SON,

Def endant (s) .

The follow ng papers nunbered 1 to 10 read on this notion by
def endants CBS Qutdoor Inc., f/k/a Qutdoor Systens Inc. (sued
herein as Qutdoor Systens, Inc.) and Viacom Qutdoor Inc. for

summary judgnent dism ssing the conplaint and any cross-clains
agai nst sai d defendants.

Paper s

Nunber ed
Notice of Mdtion-Affirmation-Exhibits.............. 1- 4
Affirmation in Qoposition.......... .. ... .. .. .. ...... 5 -6
Affirmation in Qpposition............... .. ... ....... 7-8
Reply Affirmation........ ... .. .. . . . . . .. 9-10

Upon the foregoing papers it is ordered that the notion is
deci ded as foll ows:

This notion is being brought on behalf of CBS Qutdoor Inc.,
Vi acom Qutdoor Inc. and Qutdoor Systens Inc. The answer annexed
to the notion indicates that it is interposed by CBS Qutdoor
Inc., f/k/a Qutdoor Systenms Inc. and Viacom Qutdoor Inc. Since,
according to its answer, Qutdoor Systens Inc is now CBS Qutdoor
Inc, this Court deens this notion as being brought by CBS Qut door
Inc., f/k/a Qutdoor Systens Inc. and Vi acom Qutdoor Inc.
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Motion by defendants CBS Qutdoor Inc., f/k/a Qutdoor Systens
Inc. (sued herein as Qutdoor Systens, Inc.) and Viacom Qutdoor
Inc. for summary judgnent on the issue of liability dismssing
plaintiff’s conplaint and all cross-clains against it is denied.

Plaintiff allegedly sustained injuries as a result of
tripping and falling upon a defective public sidewal k and/ or curb

at or near the northeast corner of Queens Boul evard and oot h
Street in Queens County on Cctober 7, 2004. Movants contend that
they were not responsible for the sidewal k/curb at that |ocation
and did not perform direct or control any work at that |ocation
and, therefore, the conplaint and any cross-clains nust be

di sm ssed as agai nst them

In order to obtain summary judgnent, novants nust nake a
prima facie showing that they are entitled to said relief, by
tendering evidentiary proof in adm ssible form sufficient to
elimnate any material issues of fact (see Wnegrad v. New York
Univ. Med. Cr., 64 Ny2d 851 [1985]; Zuckerman v. City of New
York, 49 Ny2d 557 [1980]). Movants have failed to sustain their
bur den.

An affidavit in support of a summary judgnment notion mnust be
by a person with personal know edge of the facts (see CPLR
3212[ b]; GIF Marketing Inc. v. Colonial Alumnum Sales Inc., 66
NY 2d 965 [1985]; Zuckerman v. City of New York, supra).

In his affidavit annexed to the notion, den Herskowtz,
enpl oyed by CBS as Manager, Transit Media Devel opnent, avers that
CBS is not responsible for the sidewal k at or near the northeast

corner of Queens Boul evard and 99th Street and that it did not
perform direct or control any work on the sidewal k at that

| ocation. He further avers that CBS was responsible for a bus
shelter one block away from the |ocation at issue and concl udes
that neither CBS, Viacom nor Qutdoor Systens is responsible for
the alleged defect. Herskowitz fails to allege that he has
personal know edge of these facts. He fails to explain what his
duties are as Manager of Transit Media Devel opnent. Moreover, he
fails to explain how he, an enployee of CBS, has know edge
concerning the responsibility of Viacom a different entity.
Therefore, this affidavit is of no probative val ue.

The phot ocopi es of phot ographs annexed to the nption show ng
what appear to be close-ups of a broken portion of curb, in and
of thenselves, do not support the granting of summary judgnent.

Since novants have failed to establish a prim facie
entitlement to summary judgnent, the Court need not consider the
sufficiency of the opposing papers (see New York & Presbyt. Hosp.

v. Allstate Ins. Co., 29 AD 3d 547 [2Nd Dept 2006]).
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Accordingly, the notion for sunmmary judgnment nust be deni ed.

Dat ed: February 15, 2007

KEVIN J. KERRIGAN, J.S.C.
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