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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE ORIN R KI TZES A Part 17
Justice
X | ndex
SAVHORSE LUMBER & MORE, | NC., Nunber 3198 2003
Pl aintiff, Mbti on
Dat e Cctober 4, 2006
- against -
Mbti on
LOU S EVANGELI STA, Cal . Nunber 53
Def endant .

X

The foll ow ng papers nunbered 1 to 13 read on this notion by the
plaintiff, pursuant to CPLR 3212, for an award of summary

j udgnment on an unconditional guarantee and cross-notion by the

defendant to dism ss the conplaint against it pursuant to CPLR

3211(a)(3)(5) and (7).

Paper s

Nunber ed
Notice of Motion - Affidavits - Exhibits......... 1-4
Notice of Cross Motion - Affidavits - Exhibits... 5-8
Answering Affidavits - Exhibits.................. 9-10
Reply Affidavits........ ... .. .. . .. 11-13

Upon the foregoing papers it is ordered that the notion and
cross-notion are deni ed.

The plaintiff, Sawhorse Lunber & Mdre, Inc., commenced this
action against the defendant to recover damages based upon the
def endant’s guarantee of paynent for goods and services rendered
to his conpany, Nento Construction, Inc. (“Nento”).

On COctober 1, 1996, the plaintiff entered into a credit

rel ati onshi pl with Nento pursuant to a credit application filed
by Nento. As part of the extension of credit, the defendant
executed a personal and unconditional guarantee of paynent for
debt incurred by Nento Construction in connection with the
purchase of construction materials. The guarantee provided:
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“Each of the undersigned parties

personal |y and uncondi tional ly

guar antees paynent of all materials and
services ordered by said firm including
any and all costs of collection and
reasonabl e attorney’s fees.”

The plaintiff alleges that fromon or about Decenber 9, 1996
t hrough February 6, 1997, the plaintiff furnished materials to
Nento for the benefit of a dormtory construction project for
Daytop Village Foundation, Inc. The plaintiff asserts that the
value of the various material furnished to Nento at Nento’s
specific request was $102,521.03. Notwi thstanding the plaintiff’
s delivery of the materials to Nencto, Nento has allegedly failed
and refused to pay for the materials.

The plaintiff also asserts that, on or about April 17, 2003,
after an inquest in a prior action entitled Sawhorse Lunber &
More, Inc. d/b/a Fower & Keith against Daytop Village
Foundation, Inc., Nenco Construction Corp. and United States
Fidelity and Guarantee Conpany, bearing Queens County | ndex
Nunber 25259/97, over which JHO Leviss presided, a determ nation
was nmade awarding the plaintiff the sum of $133,009.91, which
included fees for goods sold and delivered to Nento, finance

charges, loss of profits, counsel fees, expenses and
di sbur senent s. The plaintiff was then directed to submt a
j udgment .

The plaintiff now noves for summary judgnent seeking the
sum of $133,009.91, which represents the anmount awarded to the
plaintiff after the April 17, 2003 inquest, plus attorneys fees
for this action and additional |late fees, interest and costs from
April 2003 to date pursuant to the personal guarantee signed by
the defendant. 1In the conplaint, the plaintiff seeks damages in
anot her anount .

The defendant’s cross-notion to dismss nust be denied. The
def endant cross noves to dismss the conplaint pursuant to CPLR
3211(a)(3),(5) and (7). The defendant clains that the conpl aint
fails to state a cause of action and that the plaintiff |acks
standing to conmence this action on the ground that the plaintiff
is not a party to the guarantee. The defendant also clains that
the action is barred by the doctrine of res judicata or
coll ateral estoppel arising out of the dism ssal of an action
entitled Sawhorse Lunber & More , Inc., d/b/la Fower & Keith v
Nento Construction Corp. and Louis Evangelista, Jr., Index No.
671/ 97 (U ster County) and the dism ssal and/or abandonnent of an
action entitled Sawhorse Lunber & Mire, Inc. v Daytop Vill age
Foundation, Inc., et al., Index No. 25259/97 (Queens County).
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The defendant’s cross-notion to dismss the conplaint on the
ground that the plaintiff’'s clains are barred by the doctrine of
res judicata or collateral estoppel is denied since the present
clainms were not resolved in the prior actions referred to by the
defendant. A copy of the order dismssing the conplaint in the
prior U ster County action indicates that dism ssal was due to
the pendency of a prior action in Queens County bearing |ndex
Nunber 004814/97 and was not on the nerits. Further, wth
respect to the purported “dism ssal and/or abandonnment of the
action entitled Sawhorse Lunber & Mre, Inc. v Daytop Vill age
Foundation, Inc., et al, Index No. 25259/97 (Queens County)”, any
purported di sm ssal or abandonnent of that action has no bearing
on this action since the defendant was not a party to that action
and the guarantee was not at issue therein. Accordingly, the
principles of res judicata and collateral estoppel do not serve
as a bar to the plaintiff’s clains herein. (See generally, Mtter
of Hunter, 4 NY3d 260 [2005]; Aguilar v Jacoby, 34 AD3d 706
[ 2006]) .

Nor has the defendant established that the plaintiff |acks
standing to commence this action since it appears that Fowler &
Keith Supply Co. is a “doing business as” nane for plaintiff
Sawhorse Lunber & More, Inc. with respect to the transactions
underlying this action and the subject guarantee.

The defendant’s notion for summary judgnent nust al so be
deni ed. Al though the defendant concedes that he executed a
personal guarantee ensuring paynent for all materials and
services ordered by Nencto Construction Corp., a triable issue of
fact exists with respect to the anount owed by the plaintiff
pursuant to the guarantee (see generally, Sillman v Twentieth
Century Fox Film Corp., 3 Ny2d 395 [1957]; Alvarez v Prospect
Hospital, 68 Ny2d 320 [1986]).

Dat ed: February 23, 2007

1

The guarantee was witten on the |letterhead of Fow er & Keith, the
d/ b/ a busi ness nane of plaintiff Sawhorse Lunber & Mdre, Inc.
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