Beretey v New York City Health & Hosps.
Corp.

2007 NY Slip Op 30088(U)

February 26, 2007

Supreme Court, Queens County

Docket Number: 0003443

Judge: Kevin J. Kerrigan

Republished from New York State Unified Court
System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.




Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE KEVIN J. KERRI GAN Part 10

Justi ce

________________________________________ X

MAMMUD RASHI D BERETEY a/ k/ a BERETE, an | ndex

Infant, by his Mther and Natural Nunber: 3443/ 06

Guar di an, MARI AVMA SHERI FF

Pl aintiffs, Dat e: 02/ 06/ 07

- against - Mot i on
Cal . Nunber: 2

NEW YORK CI TY HEALTH & HOSPI TALS Motion Seq. No. 1
CORPORATI ON ( ELMHURST HOSPI TAL CENTER)

Def endant s.

The follow ng papers nunbered 1 to 19 read on this notion by
plaintiff deeming the notice of claimtinely filed nunc pro tunc
or, alternatively, for leave to file a late notice of claim

Paper s

Nunber ed
Notice of Petition-Affirmation-Exhibits............ 1- 4
Affirmation in Qpposition-Exhibits................. 14-16
Reply Affirmation-Exhibits......................... 17-19

Upon the foregoing papers it is ordered that the notion is
deci ded as foll ows:

Motion by plaintiff deemng the notice of claimtinely filed
nunc pro tunc or, alternatively, for leave to file a |ate notice
of claimis denied.

Infant plaintiff alleges that he sustained injuries as a
result of malpractice allegedly commtted by defendant in
connection with his birth on Novenber 2, 1996, i ncluding
pre-natal care and post-natal care up to his discharge fromthe

[* 1]

Mot i
on



hospital on Novenber 9, 1996. Plaintiff contends that, as a
result of defendant’s nalpractice, he sustained perinatal
asphyxia which, in subsequent years, manifested as cognitive
devel opnent al del ays, hyperactivity, coordination difficulties,
seizures and nental retardation. A notice of claim was served
upon defendant on January 10, 2006, nore than nine years after
plaintiff’s birth. A summobns and conplaint was filed on February
14, 2006.

A condition precedent to commencenent of a tort action
against a nunicipality or public corporation is the service of a
notice of claimupon the nmunicipality or public entity within 90
days after the claim arises (see Ceneral Minicipal Law §
50-e[1][a]; WIlianms v. Nassau County Med. Cir., 6 NY 3d 531
[ 2006] ). The notice of claim herein was served upon defendant
al nost nine years past the ninety-day deadline for filing a
notice of claim

The Court has the discretionary authority to allow the
filing of a late notice of claimwthin the period of limtation
for commrencing tort actions against a nunicipality (see General
Muni ci pal Law § 50-¢[5]; Pierson v. Cty of New York, 56 NY 2d
950 [1982]). An action against a rmnunicipality or nunicipa
corporation or entity must be comenced within one year and 90
days after the date plaintiff’s cause of action accrued, which is
the date the event occurred upon which plaintiff’s claimis based
(see General Minicipal Law § 50-i). Wiere plaintiff is an infant,
the statute of limtations on a medical nalpractice action is
tolled for a period not exceeding 10 years from the date the
cause of action accrued(see CPLR 208). Therefore, the instant
application, having been brought |less than ten years after the
all eged mal practice, is tinely (see Henry v. City of New York, 94
NY 2d 275 [1999]).

In the exercise of its discretionary power to allow a late
notice of claim the Court is directed by General Muinicipal Law §
50-e(5) to consider, in particular, whether the nunicipality or
muni ci pal entity acquired actual know edge of the facts
underlying the claimwithin the initial 90-day period or within a
reasonable time thereafter. The Court nust also consider “al
ot her relevant facts and circunmstances”, including infancy and
whet her the delay would cause substantial prejudice to the
muni ci pality or public entity.

Plaintiff contends that defendant had actual know edge of
the facts underlying his claimby virtue of being in possession
of plaintiff’s hospital records. Mreover, since it had actua
knowl edge through those records, defendant would not be
prejudiced by a late notice of claim
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A hospital nay be deened, under appropriate circunstances,
to have acquired actual know edge of the facts underlying a claim
of mal practice in the delivery of an infant by reason of having
been in possession of the childs nmedical records since the tine
of the alleged nmal practice (see Kurz v. New York Cty Health &

Hospitals Corp., 174 AD 2d 671 [2nd Dept 1991]). However, *
[mMerely having or creating hospital records, w thout nore, does
not establish actual know edge of a potential injury where the
records do not evince that the nedical staff, by its acts or
om ssions, inflicted any injury on plaintiff during the birth
process” (WIlliams v. Nassau County Med. Cr., 6 NY 3d 531

[ 2006] ) .

The hospital records clearly show that plaintiff’s delivery
was a difficult one, due to his large size - nine pounds, three
ounces at birth, and due to cephal o-pelvic disproportion. A
normal , spontaneous vagi nal delivery had been expected, and
Pitocin was adm nistered to induce |abor. Wen |abor failed to
progress after several hours, and the fetal heart nonitor
indicated repetitive mld variable decelerations, the decision
was nmade to perform a Caesarean section, and plaintiff was
delivered one hour later. Plaintiff was depressed at birth and
was suffering from perinatal asphyxia. H's initial APGAR score
was one (1) after one (1) mnute, but inproved to five (5) after
five (5 mnutes and seven (7) after 10 mnutes. He was
di scharged with a diagnosis of perinatal depression and clinical
sepsi s.

Al t hough the hospital records clearly show that plaintiff
had suffered respiratory distress, there is nothing in those
records submitted on this notion that indicate that plaintiff
suffered any of the injuries alleged so as to constitute notice
to defendant of the facts upon which the claimis based. The
records reveal no indication that plaintiff either at the tine of
his discharge or upon followup visits to El nmhurst Hospital
showed signs of brain damage or other inpairnent.

Al though the nedical reports of plaintiff’s physicians
annexed to the notion opine that plaintiff’s perinatal asphyxia
was the result of waiting too long to perform an energency
C-section and that there is a causal connection between such
departure from regular mnedical practices and procedures and
plaintiff’s subsequent condition, such after-the-fact analysis
does not establish that defendant had actual know edge within 90
days or reasonably thereafter of plaintiff’s alleged injuries.
There is nothing in the hospital records thenselves that apprise
defendant of the brain injuries that plaintiff alleges were the
result of his negligent care. Mreover, neither the hospita
records nor the affirmations of plaintiff’s physicians indicate
t hat perinatal asphyxia necessarily results in brain danmage that
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subsequently manifests itself in cognitive and devel opnenta
di sorders or hyperactivity.

Al t hough plaintiff’s physician, Dr. Hal bridge, who revi ewed
the hospital records, in his affirmation dated Cctober 17, 2006
annexed to the noving papers, concludes in boilerplate form “The
consequential injuries from the perinatal asphyxia would have
been fully appreciated by the staff at the tine of the events in
guestion,” he does not state that perinatal asphyxia necessarily
results in brain danmage, nor does he set forth any objective
basis for his conclusion that the hospital staff would have known
that infant plaintiff would have suffered the delays all eged by
reason of perinatal asphyxia in this particular case.

Li kewi se, the conclusion drawn by plaintiff’s physician, Dr.
Savino, in his affirmation dated COctober 18, 2006, annexed to the
nmovi ng papers, that the hospital staff would have been on notice
of the likelihood of permanent injury is entirely specul ative.

These physicians did not diagnose infant plaintiff with any
of the injuries alleged and did not exam ne infant plaintiff, but
merely reviewed the child’s nedical records. The only records
they reviewed relative to the injuries alleged are the pediatric
foll ow up records of Elmhurst Hospital (Exhibit 7 to notion), the
unaffirmed report of plaintiff’s exam ning devel opnental and
behavi oral pediatrician, Dr. Carotenuto, dated August 24, 2000
(Exhibit 8 to notion), the unsworn educational evaluation report
of plaintiff’s examning learning disabilities teacher, Frank
Fal cone, conducted on March 31, 2004 (Exhibit 9 to notion), the
unaffirmed report of plaintiff’s exam ning pediatrician, Dr.

Zi mrer man- Bi er, dated Cctober 4, 2004 (Exhibit 10 to notion) and
an MRl report of plaintiff’s radiologist, Dr. Lebovitz, dated
March 8, 2006 (Exhibit 11 to notion) (Dr. Halbridge did not
review this MRl report or make nention of it in his report).

The pediatric followup records annexed as Exhibit 7 relate
to routi ne exam nations and vaccinations of plaintiff in 1997 and
1998. They make no nention of brain injuries relative to
hyperactivity, attention deficit, developnental delay, nenta
retardation or seizures.

The report of Dr. Carotenuto states that plaintiff shows
del ays in | anguage and speech, socialization and visual notor
coordination, and that he exhibits features of Attention Deficit
Hyperactivity Disorder. Dr Carotenuto, however, does not I|ink
these delays with any brain damage resulting from perinatal
asphyxi a. He reviewed the pregnancy and birth history. He notes,
“After discharge fromthe hospital he | ooked fine and was feeding
well.” He also concluded, “The nature of Rashid’s delays is not
clear. The peri-natal history was remarkable for some problens
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around delivery, but they seened to have resolved by a week of
age. ”»

The report of plaintiff’s examning learning disabilities
teacher, Frank Falcone, found plaintiff deficient or below
average in academ c and cognitive skills. No nedical pathol ogy
was di agnosed, as this was nerely an academ c eval uati on.

The report of Dr. Zinmrerman-Bier found that plaintiff’'s “
[o]ral notor tone was slightly decreased. Articulation was
generally intelligible. Expressive and receptive |anguage
conponents were adequate for requests and sone social interaction
but limted for age.” He also found that plaintiff’s notor
coordination was delayed. His inpression was “suspected | ow
cognitive skills, obesity and behavioral problens secondary to
hyperactivity/inpulsivity.” He notes his awareness of plaintiff’s
post-natal conplications including respiratory problens but
reports no history of trauma. H's exam nation only found del ayed
nmotor skills. He did not test for or diagnose Attention Deficit
Hyperactivity Disorder (ADHD), academ c/cognitive delays, nenta
retardation or any brain damage. He does not make any fi ndi ngs
as to the cause of the low cognitive skills and hyperactivity
that he noted froma review of plaintiff’s medical history, but
nmerely opines that ¢ d]iagnostic considerations include genetic
abnormalities, neurofibromatosis and nmetabolic issues.”

The brain MRl inpression is, “Possibly a small cyst in the
| eft choroid fissure/tenporalhorn with mld nass effect on the
hi ppocanpus.” It does not find a brain cyst, does not find a
causal connection between any such possible cyst and plaintiff’s
devel opnental delays or any causal connection between the
possi bl e cyst and any injury resulting from perinatal asphyxi a.

These reports find cognitivel/educational and notor
coordi nation delays. There is no positive diagnosis of ADHD,
mental retardation or seizures. There is no finding of any brain
injury. Therefore, the conclusions in the reports of Drs.

Hal bri dge and Savino prepared for this litigation, which were
expressed in virtually identical |anguage, that plaintiff’s
injuries were caused by perinatal asphyxia are specul ative, since
there is no nedical evidence of injury and since the reports of
plaintiff’s exam ning physicians, the review of which was the
basis of the reports of Drs. Hal bridge and Savino, did not find a
causal connection between plaintiff’s observed delays and his
respiratory distress at birth.

Actual know edge based upon hospital records nmy not be
found absent a clear showing of a nexus between the alleged
mal practice and the injuries (see In Re Fallon v. County of

West chester, 184 AD 2d 510 [2nd Dept 1992]). Although the
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affidavits of plaintiff’s physicians opine, nine years after the
fact, that plaintiff’s devel opnental, behavioral and cognitive
di sorders were the result of asphyxia caused by mal practice in
his delivery, there is no show ng that defendant derived actua
knowl edge of such facts within 90 days after plaintiff’s birth or
a reasonable time thereafter by virtue of their possession of
the hospital records, since these records do not show that
plaintiff sustained any devel opnental, behavioral or cognitive
damage as a result of asphyxia. Indeed, plaintiff’s owm exam ning
physi ci ans, with know edge that plaintiff was born in a state of
respiratory depression and was di agnosed with perinatal asphyxi a,
did not ascribe a causal connection between such perinatal
asphyxia and his delays. If it was not obvious to plaintiff’s
own exanm ning physicians in 2000 and 2004 that plaintiff’s
perinatal asphyxia was a potential cause of his delays and
possi ble ADHD, it would certainly be unreasonable to conclude
that the hospital, at the tine of his birth in 1996, had actua
know edge that his perinatal asphyxia would likely cause his
subsequent all eged injuries.

Therefore, the record on this notion fails to establish that
def endant had actual know edge of the facts underlying the claim
within 90 days after plaintiff’s delivery or a reasonable tine
t hereafter.

Al though no single factor is determ native of whether the
Court should allow a late notice of claim one is singled out for
speci al consideration: whether the nunicipal entity acquired
actual know edge within the 90-day tinme frane or a reasonable
time thereafter. “The statute enunerates various factors rel evant
to an application for an extension, but it sets one apart from
all the others: ‘the court shall consider, in particular, whether
the public corporation acquired actual know edge of the essenti al
facts constituting the claimwthin the [90-day period or within
a reasonable tinme thereafter.’” Gther factors, l|listed under the
category ‘all other relevant facts and circunstances’ .o
essentially require a reasonable excuse for the delay and a
showi ng of lack of prejudice” (citation omtted) (Narcisse v.
| ncorporated Village of Cent. Islip, _ AD2d__, 2007 NY Slip Op

00652, *1 [2nd Dept, January 30, 2007]). Thus, although no single
factor is necessarily determnative, the acquisition of actua
know edge nmust be accorded great weight (see Janes v. City of New

York, 242 AD 2d 630 [2Nd Dept 1997]) and is the one factor that
must be given special consideration. Al though a proper set of
these other factors may override the absence of actual know edge,
the totality of the facts and circunstances in this case does not
weigh in favor of allowing a late notice of claim

Plaintiff’s nother avers in her affidavit in support of the
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notion that she was preoccupied wth caring for plaintiff and
trying to make his life “as normal as possible.” However, she did
nothing to assert a claimfor 9 years. She contends that she did
not know that she had to file a notice of claim However, such
i gnorance does not constitute a reasonabl e excuse (see Janes V.
City of New York, supra).

The lengthy delay substantially prejudices the City's
ability to investigate the claim and other circunstances
surroundi ng the accident (see, Matter of Gofman v. City of New
York, 268 A D.2d 588 [2d Dept. 2000]).

Under the totality of the circunstances, it would be an
i nprovident exercise of this Court’s discretion to allow the
filing of a notice of claimat this late juncture.

Accordingly, the notion is deni ed.

Dat ed: February 26, 2007

KEVIN J. KERRI GAN, J.S.C

[* 7]



