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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE KEVIN J. KERRI GAN Part 10
Justi ce
________________________________________ X
BENI TA SI ANTI L, | ndex
Nunmber: 7833/ 04
Plaintiff(s),
Mot i on
- against - Dat e: 02/ 27/ 07
CI TY OF NEW YORK and MEGA CONTRACTI NG Mot i on
I NC. , Cal . Number: 20
Def endant s. Mtion Seq. No. 2
________________________________________ X

The follow ng papers nunbered 1 to 12 read on this notion by
def endant for summary judgnent dism ssing the conplaint and any
cross-clains or, in the alternative, for an order striking
plaintiff’s conplaint and bill of particulars for failure of
plaintiff to provide discovery.

Paper s

Nunber ed
Notice of Motion-Affirmation-Exhibits.............. 1- 4
Affirmation in Qoposition.......... .. ... .. .. .. ...... 5-9
Reply Affirmation........ ... ... ... . . . . . ... 10-12

Upon the foregoing papers it is ordered that the notion is
deci ded as foll ows:

Motion by defendant Mega Contracting for summary judgnment on
the issue of liability dismssing the conplaint and any
cross-clains against it is denied.

Plaintiff allegedly sustained injuries as a result of
tripping and falling over a |oose and unsecured piece of plastic
construction netting that had entangled around her legs in front
of the prem ses known as 40 Harrison Street in New York County on
January 3, 2003.

In order to obtain summary judgnent, novant nust nake a
prima facie showng that it is entitled to said relief, by
tendering sufficient proof to elimnate any naterial issues of
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fact (see Wnegrad v. New York Univ. Med. Cir., 64 NY 2d 851
[ 1985]; Zuckerman v. City of New York, 49 NY 2d 557 [1980]).

Janes Cardillo, project nmanager for Mega, testified in his
deposition (see Exhibit “F” to notion) that Mega at no tine
performed work in front of 40 Harrison Street and that the only
work it did in the area was in front of Manhattan Comrunity
Col |l ege adjacent to 40 Harrison Street, and that work was
perforned in Septenber to Novenber 2001.

In opposition to the notion, plaintiff submts an affidavit
of Marie Benedetti, a non-party w tness. Benedetti avers that she
was wal king alongside plaintiff on Geenwich Street near 40
Harrison Street and states that there was construction work goi ng
on at that | ocation and there were construction materials on the
sidewal k, including netting that was unsecured and whipping
around in the wind. As they approached the entrance of 40
Harrison Street, Benedetti observed plaintiff’s foot becone caught
in construction netting, causing her to fall to the ground. She
stated that there were “Mega Contracting, Inc.” signs next to the
construction netting. Defendant, in its reply, submts an
affidavit of its vice president, Hercules Argyriou, in which he
avers that defendant did not perform work at the location in
question and that if a Mega Contracting sign was present, it was
pl aced there illegally.

Thus, the affidavits raise a question of fact as to whether
def endant was perform ng construction work at the location in
guestion at the tinme of the accident and whether it created or
contributed to the condition that allegedly caused plaintiff to
fall.

That branch of the notion seeking an order striking
plaintiff’s conplaint and bill of particulars is granted to the
extent that plaintiff shall be precluded from offering any
evidence at trial in support of damages unless plaintiff
furni shes, within 45 days after the date of service of this order
with notice of entry upon the attorney for plaintiff, a

responsive bill of particulars setting forth the specifics of her
claimed injuries and nedical treatnent which plaintiff indicated
in her bill of particulars would “be provided.”

Dat ed: March 6, 2007

KEVIN J. KERRI GAN, J.S.C
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