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Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: Honorable Kevin J. Kerrigan Part 10
Justi ce

JOSEPH ALEXI S and CHARVAI NE ALEXI S,
| ndex No. 10617/03

Plaintiffs, Mbt i on
Dat e: 03/06/ 07
- agai nst -

Cal endar No. 1
THE CI TY OF NEW YORK, NEW YORK CI TY
SCHOCOL CONSTRUCTI ON AUTHORI TY, THE Motion Seq. No. 6
BOARD OF EDUCATI ON and DeMATTI S
CONSTRUCTI ON CORP.

Def endant s.

The foll owm ng papers nunbered 1 to 10 read on this notion by
defendants to preclude plaintiffs fromoffering evidence or, in
the alternative, to vacate the note of issue and allow further
di scovery.

Paper s

Nunber ed
Notice of Motion-Affirmation-Exhibits................ 1-5
Affidavit in OQpposition-Exhibits..................... 6-8
Reply Affirmation............. . .. . . . . . .. 9-10

Upon the foregoing papers, it is ordered that this nmotion is
determ ned as foll ows:

Motion by defendants for an order precluding plaintiffs from
of fering evidence at trial of Joseph Alexis’ MR taken on May 16,
2006, or, in the alternative, vacating the note of issue
striking this case from the trial calendar and allow ng
defendants to conduct a further deposition and further physical
exam nation of Joseph Alexis is denied.

Def endants are well aware of plaintiff’s alleged cervical
spine injuries consisting of disc bulges and herniations.
Plaintiff had an MRl of his cervical spine taken on March 3,

2005. The MRI report indicated, inter alia, disc bulges at the
C3-4 and C4-5 regions and herniations at the C5-6 and C6-7
regions. A second supplenental bill of particulars was served on
Septenber 16, 2005, whrerein plaintiff alleged herniations of thﬁ*l]



the C5-6 and C6-7 discs and bulging of the C3-4 disc wth

i mpi ngenent. A suppl enental deposition of plaintiff was held on
January 5, 2006 and a supplenental |ME was conducted on January
20, 2006.

A second MRI was taken of plaintiff’s cervical spine on My
15, 2006. That MRl report indicated the same injuries but added
that there was inpingenent associated with the C5-6 and C6-7
herni ati ons. Defendants’ counsel does not deny being in receipt
of the MRl reports and authorizations to receive the filns.

Def endant s’ counsel contends that since the 2006 MR states
that there is inpingenent, it discusses a new injury entitling
defendants to a further deposition of plaintiff and a further
physi cal exam nation of plaintiff. Counsel’s argunent is wthout
merit and borders on the frivol ous.

Def endants’ counsel cites no cases, and this Court is
unaware of any, for the proposition that nerve root inpingenent
constitutes a new injury separate and apart from herniation and
bul ging. Plaintiff has not introduced a new spinal injury
heretof ore not reveal ed, for exanple, a cervical fracture, which
would nmerit further exam nations. The injuries reported in the
second MRl report are precisely the sanme ones reported in the
first MRI report. They both nention, inter alia, disc herniations
at the C5-6 and C6-7 discs and bulging at the C3-4 discs.

Al though inpingenent is not the inevitable sequella of disc
herni ati ons and bul ges, such is a natural nanifestation of disc
injury. It is disingenuous of defendants’ counsel to argue that
i mpi ngenent constitutes a different category of injury.

Def endants have had nore than anple opportunity to conduct
di scovery with respect to plaintiff’s alleged cervical spine
injuries and have, in fact, conducted volum nous discovery.
There is no reason why defendants’ physician cannot exam ne the
MRl film and report and draw his own conclusion as to whether
there is nerve root inpingenent. Def endants’ notion, at this
juncture, arguing that they are entitled to preclusion or a
vacatur of the note of issue and a further deposition and
physi cal exam nation of plaintiff nerely because a second
redundant, MRl report stated that there was inpingenent is an
abuse of court process.

Accordingly, the notion is denied.

It is further ordered, sua sponte, that defendants’ attorney
shall pay to plaintiffs’ counsel $100.00 representing the costs
of this notion, pursuant to CPLR 8202 within 10 days of service
of a copy of this order with notice of entry. Mving counsel
shal | denonstrate proof of paynent of said costs at the tinme of
trial.
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KEVIN J. KERRIGAN, J.S.C.

Dat ed: March 13, 2007




