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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE Kevin J. Kerrigan Part 10

Justice

_______________________________________ X

YAFA NI SI MOVA, I ndex No. 22399/04

Plaintiff,
- against - Mot i on

Dat e 02/ 06/ 07
Mot i on

SHERNOS, | NC., MJ P ASSCOCI ATES and Cal . Nunmber 15

THE CI TY OF NEW YORK
Motion Seq. No. 5
Def endant s.

The foll ow ng papers nunbered 1 to 19 read on this notion
and cross-notion pursuant to CPLR 2221(d) and (e) to reargue and
renew.

PAPERS

NUVBERED
Amended Notice of Mdition-Exhibits..................... 1-4
Affirmation on Qpposition-Exhibits.................... 5-7
Repl Y. o 8-9
Notice of Cross-Motion.......... . ... 10- 13
Affirmation in Qpposition-Exhibits.................... 14- 16
Reply-Exhibits. ... ... ... .. . . 17-19

Upon the foregoing papers, it is ordered that the notion and
cross-notion are decided as foll ows:

Motion by MO P to reargue the order issued by Justice David
Elliot on Novenber 13, 2006 denying its notion for summary
judgnent agai nst Sherno’'s is denied. This Court is deciding the
i nstant notion because Justice Elliot has been reassigned to
anot her part. Myvant has failed to denonstrate that that Court
m sappr ehended any question of law or fact. Rather, it is novant
that m sconstrued the Court’s opi nion.

Contrary to its assertion, MJOP failed to interpose a cross-
claimfor contractual indemification. MJPs answer contai ns two
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cross-clains. The first cross-claimasserts a cause of action for comon | av

The second cross-clai mdoes not seek indemification at all
but only contribution, in that plaintiff’'s injuries, to the
extent any are found, were caused “in whole or in part, by the
cul pabl e conduct and breach of contract of co-defendants. .
defendant is entitled to contribution from. . . co-defendants .

equal to the proportionate share of responsibility as if
adj udged between the defendants.”

There is a fundanental difference between contri bution and

i ndemity. “In an action for contribution, ‘ratable or
proportional reinbursenent is sought’. . . . Indemity, on the
other hand . . . springs fromcontract . . . and full, not

partial, reinbursenent is sought” (Rock v. Reed-Prentice, 39 NY
2d 34, 38-39 [1976] [citations omtted]; see Westchester County

v. Welton Beckett Associates, 102 AD 2d 34 [2Nd pept 1984]). MO P
s second cross-claim nerely by virtue of the inclusion of the
phrase “breach of contract,” may not be construed as seeking

i ndemni fication. It specifically seeks only contribution from co-
defendants. It asserts that any injuries sustained by plaintiff
were caused in whole or in part by said co-defendants and that it
Is entitled to contribution fromsaid defendants for their
proporti onate share of responsibility. Indemity, on the other
hand, “involve[s] a shifting rather than an apportionnent ‘of

cul pability among wongdoers” (Rock v. Reed-Prentice, 39 NY 2d
34, 39 [citations omtted]).

MO P's argunent that it is entitled to sunmary judgnent
di sm ssing the conplaint, since there is nothing in the | anguage
of Administrative Code §7-210 prohibiting an out of possession
| andl ord fromdelegating its duty to repair and maintain the
public sidewalks to its tenant, is without nerit. By stating that
§7-210 does not permt an owner to delegate its obligations to a
tenant, the Court was not referring to any prohibition agai nst
parties allocating by agreenent their respective duties to each
other. A property owner and a tenant are, of course, free to
contract, as between thensel ves, who will|l be responsible for the
mai nt enance and repair of the dem sed property, including the
si dewal ks, and to agree to an indemmification provision in their
| ease. Rather, the Court neant that the owner may not by private
contract divest itself of liability to third parties. MJP had
contended in its original notion that since it was an out of
possession owner, it bore no liability for the injuries that
plaintiff sustained as a result of tripping and falling upon the
defective sidewal k abutting its prem ses and, therefore, it was
entitled to sunmary judgnment dism ssing the conplaint. Therefore,
the Court properly denied that branch of MJ Ps notion seeking
di sm ssal of the conplaint. The Court did not find that a claim
for indemification as between co-defendants was precluded by §7-
210.

Wth respect to that branch of the notion seeking renewal,
MO Ps notion is |ikew se denied. An application to renew nust be
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based upon additional material facts which existed at the tine
the prior notion was nade, but were not then known to the party
seeking | eave to renew and, for that reason, were not made known

to the court (see, Pahl Equip. Corp. v. Kassis, 182 AD2d 22 [ 1St
Dept 1992] |Iv to app dism ssed in part and denied in part 80 Ny2d
1005, reargunent denied 81 NY 2d 782 [1993]; Foley v. Roche, 68

AD2d 558 [ 1St Dept 1979]).

Movant fails to articulate any new material facts that would
support renewal. MJ P contends that renewal is proper because of
new case | aw that was decided after the instant notion was
brought. MO P cites the case of Lewis v. Sears, Roebuck & Co.

__AD 3d__,2006, NY Slip Op 09516 [1S! Dept, Decenber 19,

2006] )whi ch hel d that an out of possession |andlord who was not
obligated to make repairs pursuant to the | ease agreenent was not
liable for plaintiff’s injuries. This case, however, involved an
acci dent that occurred in 2001, prior to the enactnent of §7-210.
Mor eover, §7-210 woul d have been inapplicable, even had the

acci dent occurred after the effective date of the statute, since
it did not occur inthe Cty of New York and since the alleged
injuries were sustained on defendant’s property, not on the public
sidewal k (see Exhibit “I” to Sherno’s affirmation in opposition).
Therefore, this case does not set forth a change in the | aw but
nerely articulates the comon |aw rule that an out of possession
| andl ord who does not retain control over the prem ses is not
liable for injuries sustained on the prem ses. MJP clearly

m srepresents to this Court that there has been a change in the

| aw by virtue of the Lewi s case.

Cross-notion by plaintiff to reargue and renew is al so
deni ed. The notion to reargue is untinely. The underlying order
with notice of entry was served upon plaintiff’s attorney on
Novenber 17, 2006. The instant cross-notion was served on January
19, 2007, which is nore than 30 days after service of the
underlying order with notice of entry (see CPLR 2221[d][3]).

In terns of renewal, plaintiff fails to set forth any new
materi al facts.

Accordingly, the notion and cross-notion to renew and
reargue are denied in their entirety.

Dat ed: March 13, 2007

KEVIN J. KERRI GAN, J.S.C

[* 3]



