Brown v City of New York

2007 NY Slip Op 30102(U)

February 27, 2007

Supreme Court, Queens County

Docket Number: 0025499

Judge: Kevin J. Kerrigan

Republished from New York State Unified Court
System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.




Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE KEVIN J. KERRI GAN Part 10
Justi ce
---------------------------------------- X | ndex
SHANI A BROWN, an infant by her Mot her Nunber: 25499/ 04
and Natural Guardian, TASHA ELTON, and
TASHA ELTON, i ndividually, Mot i on
Dat e: 02/ 13/ 07
Plaintiff(s),
Mot i on
- against - Cal. Nunber: 3

Motion Seq. No. 4
THE CTY OF NEW YORK, THE NEW YORK
Cl TY BOARD OF EDUCATI ON, AMBOY BUS CO.,
I NC., KAREN BLAND, SAMJEL GROSS and
EVALEE GRGSS,

Def endant (s) .

The follow ng papers nunbered 1 to 10 read on this notion by
def endants Eval ee Gross and Sanuel G oss for an order granting

summary judgnent on the issue of liability dismssing the
conpl aint and any cross-clai ns as agai nst sai d def endants.
Paper s
Nunber ed
Notice of Motion-Affirmation-Mno-Exhibits......... 1-5
Affirmation in Qpposition-Exhibits................. 6- 8
Reply Affirmation....... ... .. .. . . .. . .. 9-10

Upon the foregoing papers it is ordered that the notion is
deci ded as foll ows:

Motion by defendants Evalee G oss and Sanmuel G oss for
summary judgnment on the issue of liability dismssing the
conpl aint and any cross-clainms as against themis granted.

Infant plaintiff alleges that she suffered injuries as a
result of a notor vehicle accident involving a school bus owned
by Anboy and operated by Bland, in which she was a passenger
and the notor vehicle owned by Sanmuel G oss and operated by
Eval ee G oss (hereinafter referred to as G o0ss).
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The accident occurred at the intersection of COcean Crest

Boul evard and Bay 25th street in Queens County on February 24,
2004.

It is undisputed that Bay 25th street had no traffic control
devices or signs governing traffic traveling on that street at
the intersection with Ocean Crest Boul evard and that Ocean Crest
Boul evard has a stop sign governing traffic traveling on that
t horoughfare at said intersection. The uncontroverted deposition
testinony of Gross indicates that at the tine of the accident,

t he school bus operated by co-defendant Bl and proceeded north on

Ccean Crest Boulevard into the intersection with Bay 25th street
w t hout stopping at the stop sign and struck the passenger side
front of the vehicle operated by Gross, which was traveling Bay
25th Street.

As such, novants have made out a prima facie show ng that
the accident resulted solely from Bl and’s negligence (see Jenkins
v. Alexander, 9 AD 3d 286 [1St Dept 2004]; Vehicle and Traffic
Law §1142 [b]). Mvants have thus established their entitlenent
to summary judgnent as a matter of |aw by proffering uncontested
testinony that the traffic control device governing the subject
intersection controlled Bland’s novenent and that G oss was
struck by the school bus after she had entered the intersection (
see, Diasparra v. Smth, 253 AD 2d 840 [Z”d Dept 1998]; Sal eni us

v. Lisbon, 217 AD 2d 692 [2Nd Dept 1995]).

The burden thereupon shifted to the opposing parties to
establish any issues of fact so as to preclude the granting of
summary judgnment (see, Zuckerman v. City of New York, 49 NY 2d 557
[1980]). The remaining defendants have failed to neet their
burden. They fail to raise a triable issue of fact as to whether
Gross had been conparatively negligent (see, Balanta v. Stanl ai ne

Taxi Corp., 307 AD 2d 1017 [2Nd Dept 2003]); Carpio v. Leahy
Mechani cal Corp., 30 AD 3d 554 [2nd Dept 2006]); Diasparra v.
Smth, supra). They neither dispute any of the testinony in G oss’

deposition nor proffer any evidence so as to raise any triable
i ssue of fact as to whether Gross was conparatively negligent.

Bland testified in her deposition (see Exhibit”B” to
affirmation in opposition) that as she approached the
intersection, she tried to stop, but could not because the road
was slippery and the bus slid into the intersection. She stated
that she did not see G oss’ vehicle and did not realize that she
had struck G oss’ vehicle until after the inpact and only after
G oss had wal ked over to the bus and knocked on the door.

Gross testified that she saw the school bus approaching the
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i ntersection at what she guesses was 30 to 40 mles per hour. The
bus was approximately five houses distant fromthe intersection
when she first noticed it. Goss testified that she was
proceedi ng at a “normal pace”, approximtely 25 to 30 mles per
hour. Wen asked if she slowed down prior to entering the

i ntersection, she replied that she may have sl owed down “a drop”
but that she had the right of way and had no reason to stop. She
stated that she was |ooking straight forward at the tine of the
i npact, but right before the inpact she saw out of her peri pheral
vi sion the bus bearing down on her.

A driver who has the right of way at an intersection is
entitled to rely upon another vehicle to obey traffic signals
requiring it to yield and has no duty to watch out for and
execut e evasive action to avoid being struck by the other vehicle
that mght fail to stop at the stop sign (see Jenkins v Al exander

supra; Cenovski v. Lee, 266 AD 2d 424 [2nd pept 1999]).

The uncont ested deposition testinony of both G oss and Bl and
establishes that Goss is not liable as a matter of |law. The
attorneys for Bland, Anboy and The City nerely specul ate that
Gross may not have proceeded with enough caution, given the
all eged snowy road condition, to enable her to take evasive
action. However, there is no testinony by any of the parties in
their depositions that G oss was traveling at an inappropriate
rate of speed or otherwi se acted in any negligent nmanner. Bl and
did not even see G oss’ vehicle or realize that she had struck
her until Goss wal ked over to the bus after the collision and
knocked on the door of the bus to alert Bland that she had struck
her .

Accordingly, summary judgnent is granted to the noving
def endants and all cross-claimagainst themare dism ssed.

Dat ed: February 27, 2007

KEVIN J. KERRI GAN,
J.S. C
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