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1.30 LAST M/UN STREET REALTY, LLC 
iind ROSLJ'N BANCORP., INC., 

Defendants. : 58 South Service Road, Suite 350 
-------------------------------------------------------------- X 

I ;poi1 thc following papcrs numbercd 1 to 35 read on these motions for summary iudament : Notice 
o f  Motion Ordct to Show Ca~ist: and supporting papers ; Notice of Cross Motion and supporting 
pal?cl3 : Answering Affidavits and supporting papers 34 - 35 ; Replying Affidavits and supporting 
pq3cl's : Other ; (( .etiarr) it is, 

1 - 16; I7  - 33 

ORDERED that the motion by defendant 130 East Main Street Realty Corp., LLC for 
sLininiary ~Lidgtiient and lhe niotion by defendant Roslyn Bancorp., Inc. for summary jiudgment 
arc consctlidated for pirposes of this determination; and it is 

ORDERED that the motion by defendant 130 East Main Street Realty Corp. for summary 
judgment dismissing the complaint and the cross claims against it is granted; and it is 

ORDERED that the motion by defendant Roslyii Bancorp. for suinmary judgment 
dismissing the complaint and the cross claim against it is granted. 
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I’lait1til’f Ronald Wingard commenced this action to recover damages for personal injuries 
ai lcgedly sust,iined at approximately 9:00 a m  011 December 5, 2002, when he slipped an fell 
n4iile \ ~ ~ a I k I n p ,  i n  front of premises known as 130 East Main Street, Bay Shore, New York. The 
subject prcini:;es is owned by defendant 130 East Main Street Realty, LLC and leased by 
defendant Roslyn Bancorp, 1nc. At a pretrial deposition conducted on June 27, 2005, plaintiff 
testified that 111s foot slipped as he was walking across the sidewalk to the curb, and ihat it was 
snowing at the time he fell. By his bill of particulars, plaintiff alleges that defendants were 
negligent, aniong other things, in  failing to keep the sidewalk free of ice and snow. 

Ikfkiidant 1 30 Ehst Main Street Realty now moves for summary judgment dismissing the 
complaint and the cross claims against it, arguing that it did not have any notice of the alleged 
dangcroi IS condition on the sidewalk. Defendant Roslyn Bancorp seeks summary judgment in its 
l:ij o r  011 the ground thal. it did not owe plaintiff a duty of care. Plaintiff opposes the motions, 
alleging that defendants failed to demonstrate prima facie their entitlement to judgment as a 
niatter 01’ Ian. I n  particular, plaintiff argues that the “storm in progress” defense asserted by 
dcfcndant 1 30 East Main Street Realty must be rejected, as it failed to submit climatological 
records dionring a snow storm was occurring at the time of the accident. 

h ~ m i ~ i i a r y  judgment dismissing the claim and the cross claims against 130 East Main 
Street Iimlty is granted. As a general rule, liability for a dangerous condition on property must 
be predicated upon ownership, occupancy, control or special use of the property (see, Dzigue v 
1818 Newkirk Mgt. Corp., 301 AD2d 561, 756 NYS2d 51 [2d Dept 20031; Millman v Citibarzk, 
N.A., 2 I6 AD2d 278, 627 NYS2d 45 1 [2d Dept 19951; see also, Butler v Rafferty, 100 NY2d 
2 0 5 ,  701 NYS2d 567 [2003]). Further, to establish liability for a dangerous or defective 
condition on property, a plaintiff imst establish that the defendant created the condition which 
caused t IC injiiiy or had actual or constructive notice of its existence (see, Gordon v Anzericaiz 
Miiseiiiii ofATatunll History, 67 NY2d 836, 501 NYS2d 646 [1986]; Dzrlgov v City of New 
I’oi-17. 3-‘ AI)Zld 584, 822 NYS2d 298 [2d Dept 20061; Singer v St. Francis Hosp., 21 AD3d 469, 
799 N Y S 2 d  742 [2d Dept 200.51; Cappolla v City ofNew York, 302 AD2d 547,755 NYS2d 100 
I2d Dep.]. / \ >  rimicct 100 NY2d 5 1 1, 766 NYS2d 165 [2003]). To constitute constmctive notice, 
the defect must be visible and apparent, and must have existed for a sufficient length of time 
before tlie accident to permit the owner to discover and remedy it (see, Gordon v American 
Musmin of Natural History, supra; Crcriale v v Sliarrotts Woods, IJZC., 9 AD3d 4771, 78 1 
VYS2d 17 [ Z d  Dept 20041; Lee v Bethel First Perztecostal Church of Am., 304 AD2d 798,762 
NYS3d 30 1211 Dept 20031). Moreover, the owner or proprietor of a nonresidential premises 
“may au a i t  the end o fa  snow or ice storm and for a reasonable time thereafter before 
~indertaE.ing protective measures to correct storm-created, hazardous conditions caused by 
iicc~iiii~ikited Ice and snow” (Wlzitt v St. John’s Episcopal Hosp., 258 AD2d 648, 648, 685 
NYS2d 780 [2d Dept 19991; see, Lee-Pack v I Beach 105Assocs., 29 AD3d 644, 81.4 NYS2d 
275 [Zd I k p t  20061; F d e y  v Serotu, 23 AD3d 335, 806 NYS2d 70 [2d Dept 20051; Gor v High 
I’im Estates Owners C‘orp., 17 AD3d 3 16, 793 NYS2d 98 [2d Dept], lv denied 5 NY3d 709, 
803 NY32d 29 r20051). 
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7 he evidence subniittcd by defendant 130 East Main Street Realty is sufficient to 
c,stablisli prinia facic that i t  did not create the alleged dangerous condition on the sidewalk, and 
tha t  it l a c l d  actual o r  constructive notice of such condition (see, Ynizrzotti v Four Bros. Homes 
cit Hearitlalid Coiiciomiriiiinz I ,  24 AD3d 659, 808 NYS2d 363 [2d Dept 20051; Edwards v 
DcMattt4.5 Coip., 300 AD2d 309, 760 NYS2d 658 [2d Dept 20031). Defendant 130 East Main 
Street Realty’s submissions, which iiiclude plaintiffs pretrial deposition testimony, ,also 
demonstrate that there was an ongoing snow storm at the time of plaintiffs accident (set., 
Solaxo v N e w  York City Tr. Aictli., 6 NY3d 734, 810 NYS2d 121 [2005]; Aguilar v Recksoiz 
.4s.socs. Realtp Cory., 26 AD3d 449, 8 10 NYS2d 5 13 [2d Dept 20061; Colorz v New York City 
Hous. Aiith.. 23 AD3d 425, 805 NYS2d 601 [2d Dept 20051; Faliey vSerotn, supi-n; 
W2isiiirq;toii 1’ Coiitrnunity Miit. Sav. Bank, 308 AD2d 444, 764 NYS2d 191 [2d Dept], lv 
d c ) / r i c d  1 N\ 3d 504, 775 NYS2d 78 1 [2003]). The burden, therefore, shifted to plaintiff to raise 
;i triable iwue of fact. Plaintiff’s subniissions fail to raise a triable issue as to whether defendant 
130 East Main Street Realty had notice of the alleged dangerous condition on the sidewalk, or 
\\ hether- it had a sufficient opportunity to ameliorate such condition. 

L)cfciicrlant Roslyn 13aiicorp’s motion for summary judgment 011 the ground that it owed 
no duty 01‘care to plaintiff also is granted. It is Liiidisputed that pursuant to a lease agreement 
between the defendants, defendant 130 East Main Street Realty was responsible for removing 
snow mil icc koni the sidewalk in front of the premises at 130 East Main Street. Further, 
depositioii testimony shows that defendant 130 East Main Street Realty, as landlord, would hire 
a tliird-pcwty contractor to remove ice and snow froin the sidewalk in front of the leased premises 
on an ;is-needed basis. ,4s i t  undisputed that defendant 130 East Main Street Realty retained 
control C L  er the sidewalk in front of the leased premises, defendant Roslyii Bancorp lcaniiot be 
held liable I’m- the alleged dangerous condition on the sidewalk (see, Gillardi v Incorporated Vil. 
cfNyncX. 247 AD2d 439, 668 NYS2d 679 [2d Dept 19981; cj.’, Welwood v Associatiion for 
Ciiiidreil with Dowi  Syndrome, 248 AD2d 707, 670 NYS2d 556 [2d Dept 19981; Millman v 
Citibanh, 1\..4.. viipr*a). 7 
Dated: MAR 0 5 2007 
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