
Stein v Wiggins
2007 NY Slip Op 30115(U)

March 5, 2007
Supreme Court, Suffolk County

Docket Number: 0001218
Judge: Robert W. Doyle

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



INDEX No. 05-1218 - 
CAL. No. 06-0 196 1 -MM- 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

Hon.  . ROBERT W. DOYLE 
Justice of the Supreme Court 

MOTION DATE 10/3/06 
ADJ. DATE 
Mot. Seq. # 003 - MD 

12/1/06 (004) 12/6/06 (003) 

# 004 - MD 

X TOMAO AND MARANGAS 
SELMA STEIN. Attorneys for Plaintiff 

300 Garden City Plaza, Suite 4104 
Garden City, New York 11530 

WAGNER, DOMAN & LETO, P.C. 
Attorneys for Deft. Wiggins 
227 Mineola Boulevard 
Mineola. New York 1 150 1 

Plaintiff, 

- against - 

VARDARO & HELWIG, LLF' 
Attorneys for Deft. Whelan 
732 Smithtown Bypass, Suite 203 
Smithtown, New York 11787 

11ARI.4N G.  IVIIGGINS, M.D., MARGARET 
h'HELAN and SOIJTHAMPTON HOSPITAL, 

Defendants. : BARTLETT McDONOUGH E3ASTONE, et al. 
Attorneys for Deft. Southampton Hospital 
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IJpon 11;e Ibllo\ving papers numbered I to 
10 Shon Cause aiitf supporting papers 
-2ltidavits and siipporting papers - 12-14; 32-37 
t;mbtrthrtrcrrmr ' .m -ctmsamxnhnetet7pese) it is, 

43 read on these motions for summary iudgment; Notice of Motion/ Order 
; Notice of Cross Motion and supporting papers ; Answering 1-1 1 : 19-3 1 

; Replying Affidavits and supporting papers 15-18; 38-LM; Other 

ORDERED that the n-lotions (#003, 004) by plaintiff for summary judgment are consolidated and 
cletei-mined herein: and it is further 

ORDERED that this motion (#003) by plaintiff for an order pursuant to CPLR 3212 granting 
summary judgment i n  her favor on the issue of liability as against defendant Darin G. Wiggins, M.D. is 
denied: and it  i s  fLirllier 

ORDERED that this motion (#004) by plaintiff for an order pursuant to CPLR 3212 granting 
summary judgment in her favor on the issue of liability as against defendant Margaret Whelan, M.D. is 
d Cl l  1 ed . 
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This IS a nicdical malpractice action to recover damages for injuries allegedly sustained by the then 
73 year old plaintiff as a result of the negligence of emergency room physician defendant Darin G. Wiggins, 
M.D. (Dr. Wiggins) and radiologist defendant Margaret Whelan, M.D. (Dr. Whelan) in failing to promptly 
diagnose and treat a fracture of the femoral head of plaintiffs left hip when she was seen at the emergency 
room of defendant Southampton Hospital on June 22, 2004 after plaintiff slipped and fell on a concrete 
sidewalk outside 01’ a superinarket. Plaintiff alleges that defendants merely diagnosed a pelvic fracturelchip 
fracture of the iliac crest of the pelvis. Plaintiff further alleges that the failure to promptly diagnose and treat 
her hip fracture and the failure to warn her not to bear weight on and use her left hip when she was 
discharged f i ~ m  Southampton Hospital on June 22, 2004 proximately caused the fracture to change from 
lion-displaced to displaced requiring plaintiff to return to the emergency room of Southampton Hospital 
( Hospital) on J~iiie 26, 2004 and to undergo a full hip replacement, which was performed on June 30, 2004 at 
:inother hospital. The Court’s computer records indicate that the note of issue in this action was filed on 
September 5.  2006 

Plaintiff now moves (#003) for summary judgment in her favor on the issue of liability as against Dr. 
Il’iggins on the grounds that he departed from good and accepted standards of medical praclke by failing to 
properly read the x-ray films taken and to appreciate and promptly treat plaintiffs hip frachire at an early 
stage proximately causing the fracture to be displaced and requiring a total hip replacement. In support of 
her motion. piamtiff submits the summons and complaint; defendants’ answers; the deposition transcripts of 
piaintiff and Dr. Wiggins; plaintiff’s Hospital records from June 22,2004 and June 26, 2004; and the 
al’fidavit dated .func 9, 2006 of Robert Tantleff, M.D., a board certified radiologist’. 

The proponent of a motion for sumnary judgment is required to establish a prima facie entitlement to 
judgment as  a matter of law by tendering sufficient, competent, admissible evidence demonstrating the 
absence of any genuine issue of fact (see, Alvarez v Prospect Hosp., 68 NY2d 320, 324, 508 NYS2d 923 
[ I986J). The Iiurden shifts to the opponent to come forward with appropriate evidentiary material establishing 
the existence of a triable issue of fact if, and only if, the proponent of the motion for summary judgment 
establishes a prima f x i e  entitlement through the submission of appropriate and sufficient evidence (see, id., 
a t  324, 508 NYS2d 923 [1986]). 

In orciet- to cstablish a prima facie case of liability in a medical malpractice action, a plaintiff must 
piove ( 1 )  the jtalid:Ird of care in the locality where the treatment occurred, (2) that the defendant breached 
that standard of  car<:, and (3) that the breach was the proximate cause of injury (see, Gibson v D’Amico, 97 
AD2d 905.470 NYS2d 739 [3d Dept 19831, appealdenied 61 NY2d 603,472 NYS2d 1027 [1984]). On a 
niotion for siiiiimury judgment, a plaintiff must submit a physician’s affidavit of merit attesting to a departure 
from acceptec medical practice and containing the attesting doctor’s opinion that the defendant’s omissions 
or departurcs were (3 competent producing cause of the injury (see, Domaradzki v Glen Cove Ob/Gyrt 
4ssocas~, 242 AD2d 282, 660 NYS2d 739 [2d Dept 19971). 

Whilc it  is tnie that a medical expert need not be a specialist in a particular field in order to testify 
regarding accepted practices in that field (see, Fuller v Preis, 35 NY2d 425,43 1-433, 363 NYS2d 568 
[ 19741; Payarrt v lntubersteg, 256 AD2d 702, 704-705, 681 NYS2d 135 [3d Dept 1998]), the expert witness 
rionethclcss n-List possess the requisite skill, training, knowledge, or experience to ensure thad an opinion 

7 lie Court notes that phintiff has not submitted a copy of her bill of particulars with either motion. 
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rendered is rc liable (Mutott v Ward, 48 NY2d 455,423 NYS2d 645 [ 19791; Mutter of Enu v Sobol, 171 
.4D2d 303, 3114, 570 NYS2d 378 [3d Dept 19911). Thus, where a physician opines outside his or her area of 
spccialimtioi I, ;I foundation must be laid tending to support the reliability of the opinion rendered (see, 
Rotiiutro 1) Stmdey, 90 NY2d 444, 45 1 - 452, 66 1 NYS2d 589 [ 19971; Nangano v Mount Sinai Hosp., 305 
AD2d 473. 7 <9 NYS2d 538 [2d Dept 20031). 

At her  deposition, plaintiff testified that following her fall on concrete in front of a supermarket in 
Last Hampton on June 22, 2004 she drove herself to the Hospital, entered the emergency room and told the 
triage ii~irse tiiat she was feeling pain in her groin. Plaintiff later told Dr. Wiggins that she fell on her left hip 
and was feeli ig pa1 11 in her groin. Plaintiff could not recall if Dr. Wiggins performed a physical examination 
h i i t  did recall that lie sent lier for an x-ray of her left side. According to plaintiff, Dr. Wiggins spoke to 
plaintiff after the x-ray saying that plaintiff had a chip on her pelvic area but that it must be an old fracture 
I~ecause plaintiff did not feel pain when he squeezed both of her hips. Plaintiff testified that she did not feel 
any  pain when Dr Wiggins squeezed her pelvic area while she was lying down and that Dr. Wiggins told her 
that there wet e no lindings of anything wrong so plaintiff could go home. Plaintiff added that the papers that 
she N as gii eii prior to discharge advised that if she continued to feel uncomfortable within the next two days 
that she should go !see lier own physician. Although plaintiff was still feeling pain when she walked, she was 
all right whet she \vas seatcd and was able to drive home from the Hospital. Plaintiff stated that she 
I emained a t  Iionie the next two days, still feeling pain as she moved about, that she scheduled an appointment 
to bee an orthqedist the following Monday but that the night of June 25, 2004 when she went to the 
b~tlirooiii she “felt a terrible crunching noise” and that it took her an hour to walk a short distance from the 
bathroom to 1 ,er bed. The following morning plaintiff was transferred by ambulance to the Hospital where 
\lie was x-rayed and an orthopedist told plaintiff that she needed hip surgery. 

Dr 14’ iggins testified at his deposition that in 2004 he was chairman of the department of emergency 
medicine at tlie H o ~ p ~ t a l  and that lie recalled plaintiff presenting with complaints that she had pain on her left 
side. from het iliac crest, going into her groin on June 22, 2004. He indicated in the emergency room record 
tha t  she was conipl,itniiig of left hip/groin pain. In addition, Dr. Wiggins testified that he recalled performing 
‘I full cxaniination of plaintiff‘s pelvis, left hip and left leg through inspection, palpation, range of motion, 
deformity anc neurl3vascular examination. He also recalled ordering one x-ray film, A.P. pelvis, and stated 
that he did not request any additional x-rays because he did not think that they were warranted because 
plaintiff7s examination was not consistent with any other injury other than a pelvis injury. Dr. Wiggins 
tui-thei testiticd thal his clinical suspicion was a pelvis fracture because plaintiff had pain in her groin and a 
femoral head hip  fi-xture would usually cause more hip pain, although it could also cause groin pain. Dr. 
Il’iggins added that the other indication of a pelvis fracture was plaintiffs mechanism of injury, that she 
tripped and fell on lier side. 1)r. Wiggins stated that lie viewed the x-ray films after they were taken and had 
the opinion that she had a chip fracture of the iliac crest but was unsure whether it was recent or old. He also 
bt‘itcd that he ruled out a hip fracture through an examination that he conducted while plaintiff was lying on 
the stretcher and that lie never asked plaintiff to walk while she was in his presence. 

During the deposition. Dr. Wiggins looked at the x-ray film again and testified that besides observing 
n h a t  appeared to bc a pelvic fracture, the femoral head looked suspicious with a notch, and that he had not 
seen i t  on June 22, 2004 because he was looking at the pelvis. In addition, Dr. Wiggins testified that had he 
noted the notch, he \+odd have done more fornial studies, x-rays, of the hip and he would have called in an 
orthopedist. I h  W iggins also testified that it was his custom and practice in June 2004 to read the x-rays 
himself and not  to cliscuss tlie results of the x-rays with the radiologists. He added that his diagnosis on June 
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22,  2003 \\’a> solely his own, that he had no discussion with the radiologist Dr. Whelan with respect to 
plaintiffand that lie did see her radiological reportregarding the June 22,2004 x-ray on that date. Dr. 
Wiggins testitied that he had treated a patient with a femoral head fracture in the emergency department by 
prescribing pain medication and rest and that the patient would not be weight bearing because they might 
make tlie fracture worse. 

Plain1 i f f  s expert, Dr. Tantleff, Board Certified in Diagnostic Radiology and Radiographic Imaging, 
\rated i n  his affidavit that he reviewed plaintiffs Southampton Hospital record for June 22,2004 and June 
76, 2003 as well ab the x-ray films taken on both dates. Based on said review, Dr. Tantleff opined within a 
reasonable dcgree of medical certainty that Dr. Wiggins, defendant Hospital and its employees departed from 
the generally accepted standards of medical care in their treatment of plaintiff by failing to Mly  investigate 
,ind treat tlie clinical picture plaintiff presented with on June 22, 2004. In addition, Dr. Tanitleff opined that 
I l r .  Wiggins cleparied from good and accepted medical care in failing to observe and consequently diagnose a 
femoral l i ed  fiacture of the left hip on the x-ray films of the pelvis that were taken on June 22,2004, despite 
the presence o1’ said fracture. Dr. Tantleff further opined within a reasonable degree of medical certainty that 
1)r. Wiggins’ failure to observe said fracture and thus treat the femoral head fracture at its early stage 
proximately caused the fracture to become displaced resulting in plaintiffs suffering pain and debilitation 
and proximat=ly causing tlie necessity of a total hip replacement. 

Initially, the Court notes that the proffered proof reveals a discrepancy concerning how plaintiff 
described the manner of her fall to the Hospital staff. Although plaintiff testified that she told the triage nurse 
that she had groin pain and that she subsequently told Dr. Wiggins that she fell on her left hiip, the triage 
iiwse recorded i n  her section of plaintiffs Hospital emergency room record for June 22, 2004 that “plaintiff 
fi.11 on left buttock.” This discrepancy, as well as Dr. Wiggins’ testimony, raise issues of fact as to how 
plaintiff‘descnbed lier fall, her complaints and the intensity of her pain to the Hospital staff i3nd, 
consequently. whether the measures that the Hospital staff took in addressing plaintiffs complaints on June 
22, 2004 departed from accepted medical practice and proximately caused plaintiffs injuries. 

I n  adc ition, although plaintiffs expert, Dr. Tantleff, Board Certified in Diagnostic Radiology and 
Kadiographic Imaging, establishcd that Dr. Wiggins departed from good and accepted medical care in failing 
to obserire and consequently diagnose a femoral head fracture of the left hip on the pelvic x-ray film, he 
l a  I led to lay a proper foundation to render an opinion concerning the applicable standards of care and 
procedures of an  emergency department such as that of defendant Hospital in treating a patient such as 
plaintiff. Mole iiiiportantly, plaintiffs expert failed to lay a proper foundation to render an opinion with 
respect to pro\iniati- cause. In particular, plaintiffs expert did not indicate any training, knowledge or 
e\perience concerning orthopedic medicine so as to render an opinion on the symptoms of a patient with a 
non-displaced femoral head hip fracture; proper treatment of a non-displaced femoral head hip fracture, 
specifically. \J liethcr or not treatment might include the need for a total hip replacement; and the process or 
liicchanics of li-acture displactment. Thus, even if plaintiffs expert established that Dr. Wiggins departed 
rroni good and accepted medical care in failing to observe and consequently diagnose a femoral head fracture 
of rhe left hip from the pelvic x-ray film, without the aforementioned foundation, the expert (affidavit is of no 
probative v a l ~ ~ e  on the issue of proximate cause (see, Behar v Coreiz, 21 AD3d 1045, 803 NYS2d 629 [2d 
Dept ZOOS], h deiiitd 6 NY3d 705, 812 NYS2d 34 [2006]; see also, Postletltwaite v United Health Services 
Hospituls, l t i c . ,  5 AD3d 892, 773 NYS2d 480 [3d Dept 20041; Perrone v Grover, 272 AD2d 312,707 
YI‘S2d 190 [:‘d Dept 20001). Thus, plaintiff failed to sustain her initial burden and her motion (#003) for 
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summary jud:;nieii! on the issue of liability as against Dr. Wiggins is denied.* 

I’laintiff‘now moves (#0(14) for summary judgment on the issue of liability as against Dr. Whelan on 
the grounds that Dr. Whelan’s failure to observe and diagnose the femoral head fracture when she read the x- 
ray film ofplintif‘f‘s pelvis take I on June 22, 2004 constituted a departure from accepted standards of 
medical care ind that said failurt resulted in the lack of proper treatment and discharge instructions in the 
emergency room which, in turn, proximately caused the fracture to become displaced necessitating a total hip 
replacement on June 30, 2004. h support of her motion, plaintiff submits the summons and complaint; 
deli-ndants’ answers; the deposit 011 transcripts of plaintiff, Dr. Whelan and Dr. Wiggins; plaintiffs Hospital 
iecords from June 22, 2004 and . une 26, 2004, including Dr. Whelan’s radiology report; and the affidavit 
dated July 24 2000 of plaintiff‘s expert, Dr. Tantleff. 

At he1 deposition, Dr. Wlielan testified that she had been on the staff of the Hospital since July 2000. 
lh- .  LVhelan e\cplaired that she was part of a group, East End Radiology, P.C., that had a contract with the 
I lospitill for ridiology services a id that her duties involved interpreting radiology films. Dr. Whelan further 
c\rplained tha she reported to tht radiology department of the Hospital, which is run by East End Radiology, 
P c‘ In  addition. Dr. Whelan tes ified that she would not order x-rays, that x-rays would be taken with 
c\plicit instructions fioiii the ref( rring clinician, and that occasionally she would recommend further x-rays 
‘itter speahin_r \vitli the referring diysician and obtaining clinical input on the patient’s history. Dr. Whelan 
‘ilso testified that slie would not taxamine patients. Dr. Whelan stated that the fracture of the femoral head 
\\<is not readily appreciable to her eye on plaintiffs x-ray taken on June 22,2004 and pointed out that with 
older patients uho lhave a deniinvralization of the bones there is a condition called “occult fractures” which 
<lie fractures that cannot be readi y appreciated on routine, plain films. According to Dr. Whelan, MRI scans 
~ i c  the defiiiitir e study for occul! fractures because marrow edema can be readily observed. When she 
looked at the film again at the de )osition, Dr. Whelan noted a little asymmetry of the hip. She recalled 
tclephonirig Clr Wiggins after thc x-ray was taken and prior to her interpretation to find out ]plaintiffs history 
2nd  tlidt Di- VJiggiiis told her that plaintiff had fallen and that he did not have an index of suspicion that she 
had a fracture because plaintiff could weight bear, move her legs well and that plaintiffs pain was located at 
the anterior superior iliac crest. After reviewing the film, Dr. Whelan did not speak directly to Dr. Wiggins 
2nd instead sent her interpretatioii with the x-ray technician to communicate it to Dr. Wiggins prior to 
plaintiffs discl iqt‘ .  According to Dr. Whelan, Dr. Wiggins did not tell her about any groin pain and she 
elplained that with such pain, roiitine films of the hip are part of the initial workup. 

Di-. Whelan’s radiology report of June 23, 2004 indicated that she reviewed an AP film of the pelvis 
of ”a 73 year old female status pc,st fall with pain on the left.” Dr. Whelan provided the following 
impression 

I )  A linear density projecting from the lateral aspect of the left iliac crest most 
suggestive of an avulsion fracture at that level. Correlate with focal pain over the left 

1-lie (‘otirt notes that in  opposition to this motion Dr. Wiggins submitted an affirmation dated November 16, 2006 of 
tiis espcrl I3oartl (’ei-tified i n  0rthopc:dic Surgery who opined that the presence of plaintiffs initial injury alone may have 
ultimately causcd tile need for a total hip replacement, despite any treatment. A party opposing summary judgment may submit 
at1 Linidctitilied expct-1’s aflidavit provided that the Court may require submission of an unredacted copy for an in camera 
inspection ( S C Y , .  M~rrairo v Mercy Hcsp., 241 AD2d 48, 670 NYS2d 570 [2d Dept 19981; McCurty v Corrrnrirrrity Hosp., 203 
A I X d  433. 5 I O  N’t’S2d 588 [2d Dep. 19941). Counsel for Dr. Wiggins has offered to provide this Court with the unredacted 
ot-iginal vc‘r<ion oi‘tlie expert’s aflid: vit for an in camera inspection. 
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iliac crest. 

2 ) Degenerative change associated with the hips bilaterally with hypertrophic change 
associated wilh the lateral acetabulum. 

3 ) Hypertrophic change associated with the greater trochanter bilaterally, greater on 
the right than on he left. 

I) If  it is necessa1.y to fully evaluate the pelvis and iliac crest for fracture, MRI scan 
would be the stucy of choice since the extent of pelvic fractures is difficult to 
appreciate on routine plain films. 

By hi:; af’ficlavit, plaintiff s expert, Dr. Tantleff, opines within a reasonable degree of medical 
ccrtaiiity that Dr. VJhelan departcd from good and accepted medical care in failing to observe and 
consequently diagiiose a femoral head fracture of the left hip on the x-ray films of the pelvis taken on June 
22. 2004 and/or to order further testing resulting in a lack of treatment for the non-displaced fracture, which 
4iould have i icluded surgical piiining and an order directing plaintiff to remain non-weight bearing. Dr. 
-I .iiitleff flirtha opines within a rxsonable degree of medical certainty that said failure to provide timely 
tiutiiient pro uiiiat=.ly caused tht fracture to become displaced and proximately caused the necessity for a 
to ta 1 17 i p rep la ccnicii t . 

111 opposition to the motion, Dr. Whelan contends that she did not depart from accepted medical 
piactice inasmuch as her standarc1 of care as a radiologist was limited in scope to evaluating the films ordered 
1 - t ~ .  Di-. Wigginb based on the pa t ia t  information provided to her by Dr. Wiggins. In support of her 
opposition. Dr Wholan submits, among other things, plaintiffs bill of particulars with respect to Dr. Whelan; 
thc dcpositioi- transcript of Dr. V‘iggins and the affirmation dated November 15, 2006 of her expert, Scott S. 
C OYIIC,  M.D. [ L)r C‘oync). 

Dr. Whclan’s expert r;idiologist, Dr. Coyne, stated in his affirmation that he is Board Certified in 
L)ragnostic Kzdiology and has be:n actively practicing in the field of radiology for over 25 years and 
‘iddressed the allegations of negligence against Dr. Whelan in plaintiffs bill of particulars. IDr. Coyne opined 
t h t  gibe11 the Pact that Dr. Whelan did not examine plaintiff and that her sole source of information was from 
E h .  Wiggins v, 110 was suspicious of a pelvic fracture, Dr. Whelan’s interpretation was well within the 
standard of care. 11-1 addition, Dr Coyne opined that it is not the responsibility of the radiologist to order 
.ttldition~il iadiology studies and that Dr. Whelan appropriately recommended an MRI if there was any need 
for furthcr ev; luation Dr. Coynt concluded by opining that Dr. Whelan’s interpretation of Ihe films at the 
time of her reading, given the infcmnation provided to her at the time, and the recommendation of further 
w d y  n as totally appropriate and well within the standard of medical care and not a departure from good and 
xcepted medical pi actice 

I n  reply to Dr.  Whelan’s opposition, plaintiff argues that Dr. Whelan’s expert failed 1.0 take into 
xcouiit the x-ray 1-equisition shet t that had been marked as plaintiffs exhibit on August 9, 2006 during the 
deposition of thc radiology tec:hnician who took plaintiffs x-ray on June 22, 2004, non-party witness Mary 
C .iroI Caniiuscio (Ms. Cannuscio I, who testified that she wrote “left groin pain” on the sheet to note 
pl:iintiil’s coniplaint. Plaintiff arjyes that based on Ms. Cannuscio’s testimony, Dr. Whelan would have had 
thc icquisitioii form with said not ition as well as the film prior to her evaluation and based on Dr. Whelan’s 
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o n  i i  testinioiiy. Dr. Whelan shoiild have recommended routine films of the hip. Plaintiff points out that Dr. 
CVhelan’s expert did not review lie requisition form since it was not part of the Hospital record. With her 
i cply, plainti ff submits Dr. Tantleff s affidavit dated July 24, 2006; the subject x-ray requisition sheet; and 
die depositio i transcript of Ms. c:annuscio. 

Durii-g her deposition, I\ Is. Cannuscio testified that she was a part-time x-ray technician at the 
1 lospital on June 22, 2004 but did not have any independent recollection of having any involvement with 
plaintiff’s tilina. She described lier duties as obtaining a requisition, performing an x-ray according to the 
iequisition. following through a1 Id making sure that the patient is either discharged or taken back to the 
ciiiergcncq rcloiii or to the floor of the Hospital. Ms. Cannuscio explained that as the x-ray technician she 
\I ould take the filni to the radiologist’s office; if the radiologist was present, the x-ray technician would show 
thc x-ray f i l i i -  and ihe requisitior; and the radiologist would read the film. Ms. Cannuscio continued that the 
\-ray technic an would then writ: down the radiologist’s reading on a card with the patient’s name printed on 
i t .  the x-ray technician would re; d back what was written on the card to verify its contents; then the x-ray 
technician would take the films, he card containing the radiologist’s reading, and the patient back to the 
eiiiei-gcncq I oom. ,4ccording to vls. Cannuscio, once in the emergency room, the x-ray techmician would clip 
the card containing thc radiologi ;t’s reading to the doctor’s area and leave the films on a pile. She did not 
L.now what happened to the card containing tlie radiologist’s evaluation after it was clipped in the emergency 
iooni. During the deposition, M: . Cannuscio reviewed the x-ray requisition sheet of plaintiffs June 22, 2004 
h - r a j  and iecognized her initials as well as her notation “left groin pain” and pointed out that she always 
‘ished a patielit what kind of pain the patient had and the pain’s location. She also testified that she had no 
iiiput into the reading of the x-ra:’s with the radiologist. 

IHei-c. tlie e\ idence adduc :d on the motion and in opposition thereto raise triable issues of fact, 
including those of credibility, warranting the denial of summary judgment (see, Savage v Lavzg Is. Jewish 
+led Ctr., 170 ,4D,!d 665, 567 hYS2d 84 [2d Dept 19911). Dr. Whelan’s deposition testimony and the 
opinions of’the respective expert: raise issues of fact as to how readily recognizable the fraciture was from the 
pel\ I C  x-ray and how much involvement was required of Dr. Whelan to satisfy the standard of care (see 
genei-ulli,, Mosezlziilik v Bereiisteiiz, 33 AD3d 895, 823 NYS2d 459 [2d Dept 20061). In addlition, Dr. 
I m t l e f f s  affida\.it regarding Dr. Whelan has the same deficiency as his affidavit concerning Dr. Wiggins, it 
lachs a proper fountlation to rend :r an opinion on the issue of proximate cause (see, Belzar v Coreiz, supra; 
5 C Y  d s o ,  Postietli wiiite v Uizited IYeattlz Services Hospitals, Iizc., supra; Perroize v Grover, mpra). 
h’loreo\ cr. just as defendants’ ex1 lei-ts make no reference to the aforementioned x-ray requisition sheet, 
iieitliei does plaintiff’s own expel t and it  appears that the defendants were not deposed with irespect to said x- 
lay requisitioii sliceL either. Plaintiffs counsel fails to indicate from where and when said sheet was 
obtaincd, given that it was not pal t of the Hospital record nor originally submitted with plaintiff‘s own 
iiiotion 13aper”-4 Thus, the Court c mnot make a determination of liability based on said evidence. 
I~urtlieriiiorc, Dr.  Wiggins’ depos tion testimony calls into question whether any of Dr. Whelan’s findings 
entered into his final diagnosis. 7 lierefore, plaintiffs motion (#004) for summary judgment on the issue of 
IiLibtlity w i t h  r-spect to Dr. Whel; n is denied. 
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