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Lpoi I the It11 lowing papers nLinibered 1 to& read on this motion by defendant for summary iudginent dismissing 
tlic complaint on the ground that plaintiff has failed to satisfy the serious injury threshold set forth in Insurance Law 
s 5 IO?(d); Notice of Motion/ Order to Show Cause and supporting papers 
.;tipporting pa:xxs --; ,4nswering Affidavits and supporting papers 
papel'5 x - 10 : Othcr ; (( -mution) it is, 

1 - 4 ; Notice of Cross Motion and 
; Replying Affidavits and supporting 5 - 7 

ORDERED that the defendant's motion for suniniary judgment is granted and the complaint is 
d is ni 1 sseti . 

Plai ,itifj' seeks to recover damages for injuries allegedly sustained in a motor vehicle accident on 
October 3 1.  2000, on Route 25 near the Costco Wholesale exit in Lake Grove, New York. In his 
coiiiplm1it ;is a~npl iticd by his bill of particulars, plaintiff alleges that lie sustained serious injuries to his 
nccl\, back ind right knec \vbich have resulted in a significant limitation, and perinanenl loss of use of 
thesc porticns of his body. 

I n  s~ippoi-t of her motion for summary dismissal of the complaint, defendant subinits tlie 
plcading.s, ;L transcript of plaintiff's deposition taken on April 8, 2005 and the affirmed report of 
Frank D. Oliveto, M.D., a specialist in orthopedic surgery. Dr. Oliveto, defendant's doctor, affirms that 
on J~uie  22, 2005, he conducted an examination of plaintiff, as well as reviewed the pleadings and 
medical record +, rcpoi-ts and tests. Dr. Oliveto states that plaintiff declined to answer any questions 
rcgarding his synptoms, complaints, past history, work history, treatment or medication; however, 
plaintiff stated that hc was not having any neck problems. Dr. Oliveto attests that plaintiffs physical 
cxaiiiinatioii, m h ~ l i  included performing objective tests of the neck, back and knee, the results of which 
arc quantified in the report, was normal and that there is no disability or permanency. Dr. Oliveto also 
rcports that there is 110 need for fLirther treatment or follow-up care and that plaintiff car) participate in 
his normal .icti vitics without restrictions. 
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Utisccl on Dr. Oliveto’s aftirniation, defendant has satisfied her initial burden of establishing as a 
matter of law that plaintiff did not sustain a permanent injury or a significant limitation or use of a body 
function or :,ystaii (see, Toiire v Avis Rent A Car S’s., 98 NY2d 345, 746 NYS2d 865 [2002]; Caddy v 
E’der , 79 hJ’2d ‘955, 582 NYS2d 990 [1992]; Omar v Goodinan, 295 AD2d 413, 743 NYS2d 568 
1 20031 1. Thus, the burdcn shifts to plaintiff to submit competent evidence based upon olbjective medical 
tindtngs ;mc! diagnostic tests to raise an issue of fact necessary to satisfy the threshold requirement that a 
serious iiij iiry ;i’i sustained (see, Caddy v Eyler, szlpm). Plaintiff lias failed to satisfy this burden. 

I n  opposition, plaintiff relies on the affirmation of David Panasci, M.D., dated November 15, 
2000. I11 t h c b  :iflirniation, Dr. Panasci states that on November 1, 2000, plaintiff had a scan of his 
ccrvrcal and I ~iml-iosacral spine. Annexed to Dr. Panasci’s affirmation are reports of the scans, which he 
affirms he prepared and are true to the best of his knowledge and belief. The reports, holwever, are 
insiif’ficient Lo rii1:je an issue of’fiict, as Dr. Panasci does not express an opinion as to causation (see, 
Cu//iir.s $1 Stmo3 8 ’4D3d 32 1 ,  778 NYS2d 79 [2004]). Moreover, plaintiff has not proffixed any 
medical evidence to show initial range of motion limitations performed contemporaneous with tlie 
suL?lect accidenl (we. Be// 11 Rulneaic, 29 AD3d 839, 8 14 NYS2d 534 [2006]), has not submitted any 
conipeteiit medic;il evideiice to demonstrate the nature of his treatment since the date of the accident 
( \CY’, K e a r s ~ ,  I’ !driew YorX City Trans. Autlz., 16 AD3d 45, 789 NYS2d 281 [2005], or presented a report 
o f a  i~ecent euaimiation to establish the duration of his injuries (see, Houston v Gajdos, 11 AD3d 5 14, 
7 8 2  NYS2d 83‘1 [2004]).  

Furtlieri-iiore. iiiiavailing is plaintiffs arguinent that defendant failed to address the 90/180 
category 111 Insurance Law S 5 102(d). The pleadings do not contain any allegations that the plaintiff 
wstained a medically deterniined injury or impairment of a nonpermanent nature which prevented him 
fi-om performin:; i ~ l b ~ t a ~ i t ~ a l l y  all of the material acts which constituted his usual and customary daily 
activities fo- period of not less than 90 days during the 180-day period immediately following the 
‘iccident ( 3 ~ ’  ~ g c / i m i f / j ~ ,  Coon v Bro~vii ,  192 AD2d 908, 596 NYS2d 597 [1993]). In any event, when 
,islied about the Icngth of time lie was confined to his bed or to his home after the accident, plaintiff 
i-eslx~iidcd, lie could not  remember. Although questioning elicited testimony that he was self-employed 
i n  the coiiip.iter field at the time of the accident and did not return to work until February 2004, 
questioning also revealed tliat due to a slow down in tlie coniputer industry there was a lack of 
opport~initic\. Thus, the self-serving testimony that he was unable to work or to perform most of his 
usual and ciistoi~iciry activities for the statutory time frame, without any medical evidence which 
connects 1111s puqiorted inability with the alleged accident-related injuries, is insufficient to raise an 
issiic ofl’acl (wc, Tuylor v .Jeriisalern Air, Inc., 280 AD2d 466, 721 NYS2d 67, Iv denied 96 NY2d 716, 
730 NYS2d 32 (200 I ] ) .  
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